Note: This TRO Application is designed for use in the federal courts of the following states:  Maryland, North Carolina, South Carolina, Virginia and West Virginia.
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	Civil Action No. _________________
MOTION WITH SUPPORTING POINTS AND AUTHORITIES IN SUPPORT OF APPLICATION FOR TEMPORARY RESTRAINING ORDER


Plaintiffs hereby move for an order compelling Defendants, their employees, and their agents to accept and count absentee ballots post marked on or before the November 4, 2008 general election, but received by election officials within seven (7) days after the election.

FACTS AND PARTIES


Plaintiffs are (choose from among these as applicable: (1) a political campaign operating in _________________________ where a federal election is being held today throughout the State, (2) voters within this district whose right to vote will be denied absent an order from this Court, and (3) organizations representing the interests of the undeterminable but large number of other voters who are similarly situated.)  Defendant Secretary of State __________________________ administers Election Day procedures for the State of __________.   Defendant Board of Elections (or other official who conducts elections in the County) has authority to conduct elections in ____ County. 

FACTS

Each of the Plaintiffs applied for an absentee ballot for the November 4, 2008 election in a timely manner.  Due to a late mailing of the ballots by Defendants, Plaintiffs did not receive the ballots sufficiently in advance of Election Day to be able to send the completed ballot back to the elections office and have it arrive by the close of business of Election Day.  Ballots received after Election Day are not counted under state law.  Plaintiffs are unable to appear at the polls on Election Day and thus will be denied the right to vote in the November 4, 2008 election.
LEGAL REQUIREMENTS FOR A TEMPORARY RESTRAINING ORDER
There are two standards of granting a temporary restraining order, and the case at hand satisfies both standards.  
The first standard establishes two pre-requisites for a temporary restraining order.  First, the balance of hardships must “[tip] decidedly in favor of” the Plaintiffs, and second, Plaintiffs must “[raise] questions going to the merits so serious, substantial, difficult and doubtful, as to make them fair ground for litigation and thus for more deliberate investigation.”  Scotts Co. v. United Industries Corp., 315 F.3d 264, 271 (4th Cir.2002).  
The second standard establishes four factors, rather than pre-requisites: “(1) the likelihood of irreparable harm to the plaintiff if the preliminary injunction is denied, (2) the likelihood of harm to the defendant if the requested relief is granted, (3) the likelihood that the plaintiff will succeed on the merits, and (4) the public interest.”  Id.  The Fourth Circuit has articulated the first standard as a possible, and “typically” used, replacement for the second, more traditional standard.  See id.

I. The First Standard

Irreparable Harm to Plaintiffs 

The likelihood of irreparable harm to the Plaintiffs is higher than the likelihood of any harm to the Defendants, and Plaintiffs have established fair grounds for litigation.  Absent this Court’s intervention, Plaintiffs’ absentee ballots will not arrive at the elections office in time for them to be counted, and this will occur as a direct result of the Defendants’ late mailing of the absentee ballots.   

Without an Order extending the time within which absentee ballots postmarked on or before Election Day may be received, Plaintiffs will suffer the loss of their voting rights, which constitutes irreparable harm.  See, e.g., Elrod v. Burns, 427 U.S. 347, 373 (1976).  As the Supreme Court has held, “No right is more precious in a free country than that of having a voice in the election of those who make the laws under which, as good citizens, we must live. Other rights, even the most basic, are illusory if the right to vote is undermined.”  Wesberry v. Sanders, 376 U.S. 1, 17 (1964). 
No Harm to Defendants

This temporary injunction will not harm Defendants.  Defendants will suffer no harm by counting Plaintiffs’ absentee ballots if those ballots are postmarked on or before Election Day and received within a week of the election.   The balance of harms therefore favors the Plaintiffs.  
Plaintiffs’ cause of action is fair grounds for litigation.  There is an imminent threat to Plaintiffs’ right to vote, and the Defendants’ official responsibility is to protect and respect that right.  The Court should, therefore, grant a temporary restraining order.  

II.  The Second Standard

Plaintiffs’ case also merits a grant of a temporary restraining order under the second standard.  The first two factors, “(1) the likelihood of irreparable harm to the plaintiff if the preliminary injunction is denied, (2) the likelihood of harm to the defendant if the requested relief is granted,” id., are discussed above.  The third and fourth factors, “(3) the likelihood that the plaintiff will succeed on the merits, and (4) the public interest,” id., favor Plaintiffs’ motion just as strongly as the first two. 

Success on the Merits

Plaintiffs are likely to succeed on the strong merits of this case.  Plaintiffs wish to have the chance to exercise their constitutional right to vote, which they have chosen to exercise through the casting of an absentee ballot.  The right to vote in a federal election is guaranteed by, inter alia, the First and Fourteenth Amendments to the United States Constitution.  Federal law also states that “All citizens of the United States who are otherwise qualified by law to vote at any election by the people in any State, Territory, district, county, city, parish, township, school district, municipality, or other territorial subdivision, shall be entitled and allowed to vote at all such elections[.]”  42 U.S.C. § 1971.  

Although Plaintiffs applied for their absentee ballots in a timely manner, Defendants delayed in sending those ballots to the Plaintiffs, and consequently Plaintiffs’ absentee ballots did not arrive at the elections office in time for them to be counted.  Therefore, registered, eligible voters will be unable to exercise their right to vote because of the Defendants’ failings.  

Public Interest.

Protecting the right to vote is undoubtedly in the public interest.  The public is best served when more citizens enjoy the opportunity to vote for their representatives.  

Having satisfied all the requirements for securing a temporary restraining order, Plaintiffs’ motion should be granted.  

CONCLUSION


 For the reasons stated above, Plaintiffs are entitled to the temporary restraining order.  A proposed order is respectfully submitted herewith.
	Date:  _______
	Respectfully submitted,
_____________________________________

_______________________________
_______________________________
 _______________________________
 _______________________________
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