IN THE UNITED STATES DISTRICT COURT

FOR THE  DISTRICT OF ________
______________ DIVISION

	(Insert Plaintiffs’ Names Here)


Plaintiffs,



v.
(Insert Defendants’ Names Here)


Defendants.




	)

)

)

)

)

)

)

)

) 

)

)

)

)
)

)
)
)

)

)

)

)

)

)
)

)

)

)
)

)
	Civil Action No. _________________



PLAINTIFFS’ MOTION WITH SUPPORTING POINTS AND AUTHORITIES 
IN SUPPORT OF APPLICATION FOR TEMPORARY RESTRAINING ORDER

Plaintiffs hereby move for an order extending the hours of voting in (name counties or polling places here) affected by severe weather and ballot shortages, and submits this memorandum in support of its motion.

FACTS


Severe ballot shortages and bad weather have combined to necessitate the extension of voting hours in (name counties or polling places here). Unless polling hours are extended until __:00 p.m., so that additional supplies can be delivered to the polls in these severe weather conditions, voters will be deprived of their right to vote.


Plaintiffs are (choose from among these as applicable: (1) a political campaign operating in _______________________ where a presidential election is being held today throughout the State, and/or (2) voters within this district who are qualified to vote in the November 4, 2008 General Election but whose right to vote will be denied absent an order from this Court.)

Defendants County Boards of Elections, among other things, appoint voting officials within the county and investigate irregularities in the voting process within the named counties.  Defendant _________ is the Secretary of State and as such is the chief elections officer for the State. 

Today, November 4, 2008, severe weather across the State has inhibited voters’ ability to get to the polls and exercise their right to vote.  (Cite here to any weather issue that exist or to any announcements or warnings issued by The National Weather Service.)

Furthermore, the named ______ (counties or polling places) are also suffering a severe ballot shortage.  Although Defendants may be making efforts to get additional supplies to the polling places, inclement weather is slowing those efforts.  In several instances, requests for replenishment of ballots were made by the poll workers long ago, and yet there were delays in getting through to the board of elections and delays in the replenishing of supplies to the ____ (county or poll place officials).  The number of ballots is dwindling, causing delays and specific incidences of people who have been told they could not vote because of the shortages.  In order to ensure that supplies arrive in order to enable voters to cast their vote, polling hours must be extended.


Section 302(c) of the Help America Vote Act (HAVA) of 2002, 42 U.S.C. § 15482(c), sets forth specific procedures that apply when a federal or state court issues an order extending poll closing times due to inclement weather or other conditions. Under those procedures, any voter who arrives at a polling place after its previously scheduled closing time has a federally guaranteed right to cast a provisional ballot. The poll workers are required by HAVA to keep these provisional ballots separate from other provisional ballots cast earlier in the day, and the extended-closing-time ballots are routinely counted after the polls close.

Plaintiffs seek to protect federal voting rights by obtaining such an order from this Court.  Thousands of voters will likely be disenfranchised unless this Court orders that polls throughout the named ______ (counties or polling places) be kept open for an additional __ minutes — from ___:00 p.m. to ___:00 p.m. tonight.  Plaintiffs also believe that an order requiring all polling places in the state to remain open until __:00 p.m. is appropriate given the circumstances to ensure that all citizens of the state have the opportunity to exercise their right to vote.
ARGUMENT


Under governing law, this Court should issue a temporary restraining order. 
(Below are listed the various legal standards for granting a temporary restraining order in the different circuits.  Select the relevant standard for your motion.)
The Third Circuit:   This Court will consider four factors in deciding whether to issue a temporary restraining order: “(1) [the] likelihood of success on the merits; (2) [the likelihood that the plaintiff] will suffer irreparable harm if the injunction is denied; (3) [the likelihood] that granting preliminary relief will not result in even greater harm to the nonmoving party; and (4) [the likelihood] that the public interest favors such relief.”  Layshock ex rel. Layshock v. Hermitage School Dist., 412 F.Supp.2d 502, 506 (W.D. Pa. 2006) (citing Kos Pharmaceuticals, Inc. v. Andrx Corp., 369 F.3d 700 (3d Cir. 2004)). 

======================================
The Fourth Circuit: There are two standards of granting a temporary restraining order in the Fourth Circuit, and the case at hand satisfies both standards.  
The first standard establishes two pre-requisites for a temporary restraining order.  First, the balance of hardships must “[tip] decidedly in favor of” the Plaintiffs, and second, Plaintiffs must “[raise] questions going to the merits so serious, substantial, difficult and doubtful, as to make them fair ground for litigation and thus for more deliberate investigation.”  Scotts Co. v. United Industries Corp., 315 F.3d 264, 271 (4th Cir. 2002).
The second standard establishes four factors, rather than pre-requisites: “(1) the likelihood of irreparable harm to the plaintiff if the preliminary injunction is denied, (2) the likelihood of harm to the defendant if the requested relief is granted, (3) the likelihood that the plaintiff will succeed on the merits, and (4) the public interest.”  Id.  The Fourth Circuit has articulated the first standard as a possible, and “typically” used, replacement for the second, more traditional standard.  See id.

===============================

The Fifth Circuit: The four-factor standard this Court considers in deciding whether to grant a temporary restraining order in this circuit is whether: “(1) there is a substantial likelihood that the movant will prevail on the merits; (2) there is a substantial threat that irreparable harm will result if the injunction is not granted; (3) the threatened injury outweighs the threatened harm to the defendant; and (4) the granting of the preliminary injunction will not disserve the public interest.”  Clark v. Prichard, 812 F.2d 991, 993 (5th Cir. 1987).    
===============================


The Sixth Circuit: “The Sixth Circuit has held that the standards for issuing a temporary restraining order or preliminary injunction are: (1) the likelihood of success on the merits; (2) the irreparable harm that could result if the injunction is not issued; (3) the impact on the public interest; and (4) the possibility of substantial harm to others.” Avery Dennison Corp. v. Kitsonas, 118 F. Supp. 2d 848, 851 (S.D. Ohio 2000) (citing Basicomputer Corp. v. Scott, 973 F.2d 507, 511 (6th Cir. 1992)).
===============================


The Eleventh Circuit: The four factors this Court considers in deciding whether to issue a temporary restraining order in this circuit are whether: “(a) there is a substantial likelihood of success on the merits; (b) the TRO or preliminary injunction is necessary to prevent irreparable injury; (c) the threatened injury outweighs the harm that the TRO or preliminary injunction would cause to the non-movant; and (d) the TRO or preliminary injunction would not be averse to the public interest.”  Parker v. State Bd. of Pardons & Paroles, 275 F.3d 1032, 1034-35 (11th Cir. 2001) (citing Zardui-Quintana v. Richard, 768 F.2d 1213, 1216 (11th Cir. 1985)).  
=================================

This standard (or these standards) has been met in this case.

First, as discussed above, Plaintiffs are likely to succeed on the merits of the case because the failure to keep polls open in emergency weather conditions and without supplies is a clear imposition on voters’ ability to exercise their legal right to vote.  The law in this state requires that voters be able to access the polls for _____ full hours on Election Day; today, emergency conditions have impaired voters’ ability to cast their votes during a substantial portion of those hours.  The named _____ (counties or polling places) are short of supplies needed for all voters to exercise the right to vote. 


Second, the loss of voting rights by Plaintiffs and Plaintiff ____ ( political campaign)’s supporters, as well as other similarly situated voters, constitutes irreparable harm.  See, e.g., Elrod v. Burns, 427 U.S. 347, 373 (1976).  Extending the hours will enable supplies to arrive and voters to vote. 

For the same reason, the public interest would best be served by the issuance of a temporary restraining order ensuring that the right to vote is protected for members of the public.  In contrast, Defendants will suffer no harm if polls are kept open longer due to the severe weather.


Plaintiffs have, therefore, met their burden for issuance of a temporary order.


Relief extending the polling hours due to severe weather is regularly issued to ensure that all voters have the opportunity to cast their ballot.  Indeed, earlier this year, two courts (one in Ohio and one in Maryland) ordered the state’s chief elections official to keep all polling places open an additional 90 minutes due to severe weather throughout the state and traffic conditions affecting certain parts of the state.  See Obama for America v. Cuyhoga County Board of Elections, No. 08-562 (N.D. Ohio March 4, 2008); Minutes of Maryland State Board of Elections Meeting (February 28, 2008) at 2, available at http://www.elections.state.md.us/pdf/minutes/2008_02.pdf.
CONCLUSION

For the reasons stated above, Plaintiffs are entitled to a temporary order requiring

Defendants to take all necessary steps to keep polling places in the named _____ (counties or polling places) open until ___:00 p.m., and to further order that all votes cast by voters who arrive at their polling places after ___:00 p.m. (insert the time polls were originally supposed to close) be cast provisionally and kept separate and apart from other provisional ballots cast earlier in the day.

Defendants also should take all necessary steps to alert the media to this extension of the poll-closing time.  (This is an additional insert at your discretion: Further, Plaintiffs believe that an order directing that all polling places statewide be kept open until ___:00 p.m. is warranted based on the severe weather across the entire state.)
	Date:  _______
	Respectfully submitted,
_______________________________

_______________________________
_______________________________
_______________________________
_______________________________




