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� 3ODLQWLIIV�6KD\V�DQG�0HHKDQ�UHVSHFWIXOO\�VXEPLW�WKLV�PHPRUDQGXP�LQ�VXSSRUW�RI�WKHLU�
0RWLRQ�IRU�)XUWKHU�5HOLHI��ZKLFK�UHTXHVWV�WKH�&RXUW�WR�RUGHU�'HIHQGDQW�)HGHUDO�(OHFWLRQ�
&RPPLVVLRQ��³)(&´��WR�LVVXH�DQ�DSSURSULDWH�UHJXODWLRQ�IRFXVHG�RQ�ZKHQ�����JURXSV�PXVW�
UHJLVWHU�DV�³SROLWLFDO�FRPPLWWHHV´�XQGHU�WKH�)HGHUDO�(OHFWLRQ�&DPSDLJQ�$FW��³)(&$´����2Q�$SULO�
����������3ODLQWLIIV�ILOHG�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��ZKLFK�DUJXHG�WKDW�WKH�)(&¶V�IDLOXUH�WR�
LVVXH�D�UXOH�FRQFHUQLQJ�VHFWLRQ�����JURXSV�ZDV�DUELWUDU\�DQG�FDSULFLRXV�DQG�FRQWUDU\�WR�ODZ��DQG�
DFFRUGLQJO\�LQ�YLRODWLRQ�RI�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW��³$3$´�����8�6�&�����������$����,Q�
LWV�0HPRUDQGXP�2SLQLRQ�GDWHG�0DUFK���������������)��6XSS���G������'�'�&���������WKLV�&RXUW�
JUDQWHG�3ODLQWLIIV¶�PRWLRQ�RQ�WKH�JURXQG�WKDW�WKH�)(&¶V�1RYHPEHU����������³([SODQDWLRQ�DQG�
-XVWLILFDWLRQ´��³(	-�,´��KDG�IDLOHG�WR�SURYLGH�D�UHDVRQHG�H[SODQDWLRQ�RI�WKH�)(&¶V�GHFLVLRQ�
IDYRULQJ�DG�KRF�DGMXGLFDWLRQ�RYHU�UXOHPDNLQJ�WR�DGGUHVV�WKH�UDPSDQW�VHFWLRQ�����VRIW�PRQH\�
DEXVHV�UHIOHFWHG�LQ�WKH�UHFRUG�������)��6XSS���G�DW����������7KH�&RXUW�RUGHUHG�WKH�)(&�HLWKHU�WR�
SURPXOJDWH�D�UXOH�RU�WR�SURYLGH�D�QHZ�(	-�WKDW�DQVZHUHG�TXHVWLRQV�SRVHG�E\�WKH�&RXUW�DQG�WKDW�
RWKHUZLVH�VDWLVILHG�WKH�$3$���,G��DW�������
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)HEUXDU\�������������)HG��5HJ��������³(	-�,,´���([������ � ��(	-�,,�IDLOV�WR�SDVV�$3$�PXVWHU�IRU�
WZR�SULQFLSDO�UHDVRQV���ILUVW��DV�UHIOHFWHG�LQ�WKH�)(&¶V�IDLOXUH�WR�DGGUHVV�VSHFLILF�GHILFLHQFLHV�
LGHQWLILHG�E\�WKH�&RXUW�LQ�(	-�,��(	-�,,��OLNH�LWV�SUHGHFHVVRU��IDLOV�WR�SURYLGH�D�UHDVRQHG�
H[SODQDWLRQ�IRU�WKH�DVVHUWHG�VXSHULRULW\�RI�FRPEDWLQJ�VHFWLRQ�����VRIW�PRQH\�DEXVHV�WKURXJK�
VSRUDGLF�DG�KRF�DGMXGLFDWLRQV�UDWKHU�WKDQ�E\�SURPXOJDWLQJ�D�UXOH��VHH�$UJXPHQW�3RLQW�,��EHORZ���
VHFRQG��WKH�)(&¶V�FRQFOXVLRQ�LQ�(	-�,,�WKDW�D�UXOH�LV�LQDGYLVDEOH�LV�IDWDOO\�SUHPLVHG�RQ�D�
PLVLQWHUSUHWDWLRQ�RI�WKH�)(&$�DQG�LV�WKXV�³QRW�LQ�DFFRUGDQFH�ZLWK�ODZ´�XQGHU�WKH�$3$��VHH�
$UJXPHQW�3RLQW�,,��EHORZ���
� )RU�WKHVH�UHDVRQV��ZH�UHVSHFWIXOO\�XUJH�WKH�&RXUW�WR�FRQFOXGH�WKDW�WKH�)(&�LV�VWLOO�LQ�
YLRODWLRQ�RI�WKH�$3$�DQG�WKDW�3ODLQWLIIV�DUH�HQWLWOHG�WR�IXUWKHU�UHOLHI���%HFDXVH�WKH�)(&�KDV�QRZ�
KDG�WZR�RSSRUWXQLWLHV�WR�SURYLGH�D�UHDVRQHG�H[SODQDWLRQ�DQG�KDV�IDLOHG�WR�GR�VR��DQG�EHFDXVH�
WKHUH�LV�DQ�XUJHQW�SXEOLF�QHHG�IRU�HIIHFWLYH�UHJXODWRU\�DFWLRQ�WR�FXUE�VRIW�PRQH\�DEXVHV�LQ�WKH�
�����HOHFWLRQ�DQG�EH\RQG��3ODLQWLIIV�IXUWKHU�XUJH�WKH�&RXUW�WR�RUGHU�WKH�)(&�WR�LVVXH�DQ�
DSSURSULDWH�UHJXODWLRQ�IRFXVHG�RQ�����JURXSV�QR�ODWHU�WKDQ����GD\V�DIWHU�LVVXDQFH�RI�WKH�&RXUW¶V�
RUGHU�� ��

%$&.*5281'�
� $���(DUO\�UHSRUWV�RI�����VRIW�PRQH\�VSHQGLQJ���,Q�ODWH�������SUHVV�UHSRUWV�LQGLFDWHG�WKDW�
SROLWLFDO�RSHUDWLYHV�ZHUH�RUJDQL]LQJ�JURXSV�IRUPHG�XQGHU�VHFWLRQ�����RI�WKH�WD[�FRGH�����8�6�&��
�������DV�YHKLFOHV�WR�UDLVH�DQG�VSHQG�WHQV�RI�PLOOLRQV�RI�GROODUV�RI�VRIW�PRQH\�IRU�WHOHYLVLRQ�DG�
FDPSDLJQV�DQG�RWKHU�SROLWLFDO�DFWLYLWLHV�GHVLJQHG�WR�LQIOXHQFH�WKH������SUHVLGHQWLDO�HOHFWLRQ���

�������������������������������������������������� ��([KLELWV�QRW�SUHYLRXVO\�DWWDFKHG�WR�3ODLQWLIIV¶�$SULO����������0RWLRQ�IRU�6XPPDU\�-XGJPHQW�DUH�
QXPEHUHG�VHTXHQWLDOO\�IURP�WKHVH�SUHYLRXV�H[KLELWV��DQG�DWWDFKHG�WR�WKH�'HFODUDWLRQ�RI�5RJHU�0��:LWWHQ��
VXEPLWWHG�KHUHZLWK��
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$OWKRXJK�IRUPHG�DV�³SROLWLFDO�RUJDQL]DWLRQV´�XQGHU�WKH�WD[�FRGH��WKHVH�JURXSV�ZHUH�FODLPLQJ�D�
ULJKW�WR�DYRLG�UHJLVWUDWLRQ�DV�³SROLWLFDO�FRPPLWWHHV´�XQGHU�WKH�)(&$��DQG�WKXV�WR�RSHUDWH�RXWVLGH�
WKH�)(&$�IUDPHZRUN�RI�IHGHUDO�FRQWULEXWLRQ�OLPLWV��VRXUFH�SURKLELWLRQV��DQG�GLVFORVXUH�
UHTXLUHPHQWV�WKDW�DSSO\�WR�VSHQGLQJ�E\�SROLWLFDO�FRPPLWWHHV�WR�LQIOXHQFH�IHGHUDO�HOHFWLRQV� � �
� ,Q�-DQXDU\�������WKUHH�UHIRUP�RUJDQL]DWLRQV�ILOHG�WKH�ILUVW�RI�VHYHUDO�DGPLQLVWUDWLYH�
FRPSODLQWV�ZLWK�WKH�)(&��DOOHJLQJ�WKDW�FHUWDLQ�����JURXSV��LQFOXGLQJ�$PHULFD�&RPLQJ�7RJHWKHU�
�³$&7´��DQG�7KH�0HGLD�)XQG��³DUH�DWWHPSWLQJ�WR�UHSODFH�WKH�SROLWLFDO�SDUWLHV�DV�QHZ�FRQGXLWV�IRU�
LQMHFWLQJ�VRIW�PRQH\�LQWR�IHGHUDO�FDPSDLJQV�´ � ��7KH�FRPSODLQW�FLWHG�PXOWLSOH�SUHVV�UHSRUWV�
LQGLFDWLQJ�WKDW�WKH�UHVSRQGHQW�����JURXSV�³KDYH�HLWKHU�FRPPLWWHG�RU�DUH�µDERXW�WR�FRPPLW¶�
PDVVLYH�YLRODWLRQV�RI�WKH�ODZ�E\�VSHQGLQJ�PLOOLRQV��RU�WHQV�RI�PLOOLRQV��RI�GROODUV�RI�VRIW�PRQH\���
������WR�LQIOXHQFH�WKH������SUHVLGHQWLDO�DQG�FRQJUHVVLRQDO�HOHFWLRQV�´�,G��������
� %���7KH�UXOHPDNLQJ�EHJLQV���,Q�HDUO\�������WKH�&RPPLVVLRQ�LQLWLDWHG�DQ�³H[SHGLWHG´�
UXOHPDNLQJ�WR�DGGUHVV�ZKHQ�D�JURXS�PXVW�UHJLVWHU�DV�D�SROLWLFDO�FRPPLWWHH���,Q�0DUFK�������WKH�
&RPPLVVLRQ�SXEOLVKHG�D�1RWLFH�RI�3URSRVHG�5XOHPDNLQJ��³1350´����6HH�3ROLWLFDO�&RPPLWWHH�
6WDWXV�����)HG��5HJ����������0DUFK������������$�5������ � ��,QVWHDG�RI�IRFXVLQJ�RQ�WKH�XUJHQW�
SUREOHP�EHIRUH�LW����ZKHQ�VHFWLRQ�����³SROLWLFDO�RUJDQL]DWLRQV´�PXVW�UHJLVWHU�DV�SROLWLFDO�
FRPPLWWHHV�LI�WKH\�VSHQG�PRQH\�WR�LQIOXHQFH�IHGHUDO�HOHFWLRQV����WKH�1350�FRQVLGHUHG�UXOHV�IRU�
�������������������������������������������������� ��$�³SROLWLFDO�FRPPLWWHH´�LV�DQ\�JURXS�WKDW�KDV�D�³PDMRU�SXUSRVH´�WR�LQIOXHQFH�HOHFWLRQV��VHH�%XFNOH\�Y��
9DOHR������8�6����������������DQG�PHHWV�D�VWDWXWRU\�WHVW�RI�PDNLQJ�³H[SHQGLWXUHV´�RU�UHFHLYLQJ�
³FRQWULEXWLRQV´�LQ�H[FHVV�RI��������LQ�D�\HDU����8�6�&�������������6HH�$UJXPHQW�3RLQW�,,��LQIUD���,Q�LWV�
HDUOLHU�RSLQLRQ�LQ�WKLV�FDVH��WKH�&RXUW�FDQYDVVHG�WKH�UHODWLRQVKLS�EHWZHHQ�³SROLWLFDO�RUJDQL]DWLRQV´�XQGHU�
VHFWLRQ�����RI�WKH�,QWHUQDO�5HYHQXH�&RGH�����8�6�&��������H���DQG�³SROLWLFDO�FRPPLWWHHV´�XQGHU�WKH�
)(&$�������)��6XSS���G�DW����������7KLV�ODZ�LV�DOVR�GLVFXVVHG�LQ�3ODLQWLIIV¶�$SULO����������0HPRUDQGXP�
LQ�6XSSRUW�RI�6XPPDU\�-XGJPHQW��DW�����DQG��������
��� ��&RPSODLQW��'HPRFUDF\����HW�DO��Y��$PHULFD�&RPLQJ�7RJHWKHU�HW�DO���)(&�-DQ�������������085�������
�([�����������
��
��³$�5�´�UHIHUV�WR�WKH�GRFXPHQW�QXPEHU�LQ�WKH�$GPLQLVWUDWLYH�5HFRUG�ILOHG�E\�WKH�&RPPLVVLRQ�LQ�WKLV�
FDVH�RQ�$SULO�����������
�
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��

ZKHQ�DQ\�RUJDQL]DWLRQ��LQFOXGLQJ�VHFWLRQ�����F�����DQG��F�����QRQ�SURILW�JURXSV��PLJKW�EHFRPH�
SROLWLFDO�FRPPLWWHHV������
� 7KUHH�UHIRUP�JURXSV�VHQW�D�SUHVFLHQW�ZDUQLQJ�WR�WKH�)(&��

7KH�1RWLFH�RI�3URSRVHG�5XOHPDNLQJ�DGRSWHG�E\�WKH�&RPPLVVLRQ�
LV�VR�OHQJWK\��DGGUHVVHV�VR�PDQ\�LVVXHV��UDLVHV�VR�PDQ\�TXHVWLRQV�
DQG�SURSRVHV�VR�PDQ\�QHZ�UXOHV�WKDW�WKH�&RPPLVVLRQ�LV�XQOLNHO\�WR�
EH�DEOH�WR�FRQFOXGH�WKLV�PDWWHU�E\�LWV�PLG�0D\�GHDGOLQH�DQG�
SURPXOJDWH�QHZ�UXOHV�IRU�WKH������JHQHUDO�HOHFWLRQV���������
�
$�IDLOXUH�E\�WKH�)(&�WR�IRFXV�LWV�UXOHPDNLQJ�HIIRUW�RQ�WKH�LVVXHV�
FULWLFDO�IRU�WKH������HOHFWLRQV�LV�OLNHO\�WR�UHVXOW�LQ�DJHQF\�JULGORFN�
DQG�LQDFWLRQ���7KLV�ZRXOG�OHDYH�WKH�&RPPLVVLRQ�LQ�WKH�SRVLWLRQ��
RQFH�DJDLQ��RI�VXEYHUWLQJ�WKH�IHGHUDO�FDPSDLJQ�ILQDQFH�ODZV��DV�WKH�
6XSUHPH�&RXUW�LQ�0F&RQQHOO�VWDWHG�WKH�&RPPLVVLRQ�KDG�GRQH�
ZLWK�UHJDUG�WR�VRIW�PRQH\�������� � ���

�
7KH�FRPPHQWHUV�UHLWHUDWHG�WKDW�³WKH�SUREOHP�SRVHG�LQ�WKLV�FDPSDLJQ��DQG�ZKLFK�QHHGV�WR�EH�
UHVROYHG�LQ�D�ZD\�WKDW�LV�HIIHFWLYH�WR�PHHW�WKH�FKDOOHQJH�RI�WKLV�HOHFWLRQ�F\FOH��LV�KRZ�WKHVH�UXOHV�
DSSO\�LQ�WKH�VSHFLILF�FRQWH[W�RI�VHFWLRQ�����JURXSV�WKDW�DUH�FRQGXFWLQJ�DG�FDPSDLJQV�SURPRWLQJ�
DQG�DWWDFNLQJ�IHGHUDO�FDQGLGDWHV�ZLWK�VRIW�PRQH\�´��,G��DW��������
� 1RW�VXUSULVLQJO\��WKH�RYHUO\�EURDG�1350�HOLFLWHG�D�WLGDO�ZDYH�RI�RSSRVLWLRQ��DOPRVW�
HQWLUHO\�IURP�WKH�QRQ�SURILW�FRPPXQLW\�ZKLFK�RSSRVHG�PRUH�UHVWULFWLYH�DSSOLFDWLRQ�RI�WKH�
FDPSDLJQ�ILQDQFH�ODZV�WR�VHFWLRQ�����F�����DQG��F�����JURXSV���2QO\�D�KDQGIXO�RI�FRPPHQWV�
DFWXDOO\�DGGUHVVHG�ZKHWKHU�VHFWLRQ�����JURXSV�PXVW�UHJLVWHU�DV�SROLWLFDO�FRPPLWWHHV�ZKHQ�WKH\�
VSHQG�ODUJH�VXPV�RI�PRQH\�WR�LQIOXHQFH�IHGHUDO�HOHFWLRQV����

&���7KH�UXOHPDNLQJ�LV�SRVWSRQHG���,Q�0D\�������&RPPLVVLRQHUV�7KRPDV�DQG�7RQHU�
SURSRVHG�D�UXOH�WDLORUHG�WR�DGGUHVV�WKH�VWDWXV�RI�VHFWLRQ�����JURXSV���)(&�$JHQGD�'RF��������
�$�5��������([��������,W�SURYLGHG�WKDW�DQ\�JURXS�RUJDQL]HG�XQGHU�VHFWLRQ�����DV�D�³SROLWLFDO�
RUJDQL]DWLRQ´����L�H���D�JURXS�³RUJDQL]HG�DQG�RSHUDWHG�SULPDULO\�IRU�WKH�SXUSRVH´�RI�LQIOXHQFLQJ�
�������������������������������������������������	 ��&RPPHQW�RI�'HPRFUDF\�����&DPSDLJQ�/HJDO�&HQWHU��DQG�&HQWHU�IRU�5HVSRQVLYH�3ROLWLFV�WR�1350��
0DU������������$�5������([������DW����



��

��

WKH�VHOHFWLRQ�RI�FDQGLGDWHV�IRU�SXEOLF�RIILFH�����8�6�&��������H�����EH�GHHPHG�WR�PHHW�WKH�³PDMRU�
SXUSRVH´�WHVW�IRU�SROLWLFDO�FRPPLWWHH�VWDWXV��XQOHVV�LW�IDOOV�ZLWKLQ�RQH�RI�VHYHUDO�VSHFLILF�
H[HPSWLRQV�ZKHUH�WKH�JURXS¶V�SXUSRVH�LV�WR�LQIOXHQFH�WKH�HOHFWLRQ�RI�QRQ�IHGHUDO�RIILFLDOV�RU�WKH�
VHOHFWLRQ�RI�QRQ�HOHFWHG�RIILFLDOV���)(&�$JHQGD�'RF���������$�5��������([������DW������SURSRVHG�
��������D��������7KH�SURSRVHG�UXOH�QHDWO\�XVHG�VHFWLRQ�����VWDWXV�DV�D�SUR[\�IRU�PHHWLQJ�WKH�
³PDMRU�SXUSRVH´�SURQJ�RI�WKH�SROLWLFDO�FRPPLWWHH�WHVW��EXW�FDUHIXOO\�JXDUGHG�DJDLQVW�SRWHQWLDO�
RYHUEUHDGWK�E\�H[HPSWLQJ�FHUWDLQ�JURXSV���7KH�)(&¶V�*HQHUDO�&RXQVHO�REVHUYHG�WKDW�WKH�7RQHU�
7KRPDV�SURSRVDO�KDV��

������WKH�YLUWXH�RI�WDNLQJ�DQ�LQFUHPHQWDO�DSSURDFK�WR�WKH�LVVXH��
FRQIHUULQJ�SROLWLFDO�FRPPLWWHH�VWDWXV�RQ�RUJDQL]DWLRQV�WKDW�KDYH�
PDGH�D�VWDWHPHQW�RI�DYRZHG�SXUSRVH�WKURXJK�WKH�IRUPDO�DFW�RI�
VHHNLQJ�����VWDWXV�XQGHU�WKH�,QWHUQDO�5HYHQXH�&RGH���$OVR��WKHUH�
DSSHDUV�WR�EH�VXEVWDQWLDO�FRQJUXHQFH�EHWZHHQ��RQ�WKH�RQH�KDQG��
RUJDQL]DWLRQV�WKDW�XQGHU�VHFWLRQ�����DUH�³RUJDQL]HG�DQG�RSHUDWHG�
SULPDULO\�IRU�WKH�SXUSRVH�RI´�LQIOXHQFLQJ�QRPLQDWLRQV�RU�HOHFWLRQV�
>WR�RIILFH@��DQG�RQ�WKH�RWKHU�KDQG��JURXSV�³WKH�PDMRU�SXUSRVH�RI�
ZKLFK�LV�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�D�FDQGLGDWH�´��%XFNOH\������
8�6��DW������7KH�H[FHSWLRQV�LQ�WKH�7RQHU�7KRPDV�SURSRVDO�DUH�
FUDIWHG�WR�H[FOXGH�VXFK�����RUJDQL]DWLRQV�DV�WKRVH�IRFXVHG�RQ�
SXUHO\�VWDWH�OHYHO�DFWLYLW\�RU�WKH�HOHFWLRQ�RU�VHOHFWLRQ�RI�MXGJHV�RU�
RWKHU�QRQ�HOHFWHG�RIILFLDOV���7KH�SURSRVDO�VHHNV�WR�GHIHU�VRPH�RI�
WKH�PRUH�FRQWURYHUVLDO�SURSRVDOV�LQ�WKH�1350��DQG�LV�LQWHQGHG�WR�
OHDYH�RUJDQL]DWLRQV�RWKHU�WKDQ�����JURXSV�LQ�QR�GLIIHUHQW�SRVLWLRQ�
WKDQ�WKH\�DUH�WRGD\�XQGHU�DSSOLFDEOH�ODZ��

�
)(&�$JHQGD�'RF���������$�5��������([�����DW��������

1RQHWKHOHVV��WKH�&RPPLVVLRQ�UHMHFWHG�WKH�SURSRVDO�E\�D�YRWH�RI������)(&�$JHQGD�'RF��
�������$�5��������([������DW����PLQXWHV���DQG�GHFLGHG�WR�GR�QRWKLQJ�RWKHU�WKDQ�GHIHU�IRU����GD\V�
D�GHFLVLRQ�RQ�WKH�UXOHPDNLQJ��LG��DW�����7KLV�YRWH�WR�SRVWSRQH�ZDV�ZLGHO\�UHFRJQL]HG�DV�VLJQDOLQJ�
WKDW�WKH�&RPPLVVLRQ�ZDV�DEDQGRQLQJ�DQ\�HIIRUW�WR�LQWHUSRVH�D�WLPHO\�UXOH�WR�VWDXQFK�WKH�IORZ�RI�
VRIW�PRQH\�WKURXJK�VHFWLRQ�����JURXSV�LQWR�WKH������HOHFWLRQ���$�MRLQW�SUHVV�UHOHDVH�IURP�WKH�
5HSXEOLFDQ�1DWLRQDO�&RPPLWWHH�&KDLU�DQG�WKH�%XVK�&KHQH\�FDPSDLJQ�FDOOHG�WKH�SRVWSRQHPHQW�
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D�³JUHHQ�OLJKW´�IRU�����JURXSV�³WR�IRUJH�IXOO�VWHDP�DKHDG�LQ�WKHLU�HIIRUWV�WR�DIIHFW�WKH�RXWFRPH�RI�
WKLV�\HDU¶V�)HGHUDO�HOHFWLRQV��DQG��LQ�SDUWLFXODU��WKH�SUHVLGHQWLDO�UDFH�´ 
 ���
� '���6RIW�PRQH\�VSHQGLQJ�E\�����JURXSV�FRQWLQXHV�XQDEDWHG�LQ��������'XULQJ�WKLV�
SHULRG�LQ�PLG�������DFWLYLW\�E\�VHFWLRQ�����JURXSV�WR�LQIOXHQFH�WKH�RQJRLQJ�SUHVLGHQWLDO�
FDPSDLJQ�ZDV�DFFHOHUDWLQJ���,Q�-XQH�������UHIRUP�JURXSV�ILOHG�D�VHFRQG�FRPSODLQW�DJDLQVW�$&7��
VWDWLQJ�QHZ�FRXQWV�WKDW�$&7�ZDV�LPSHUPLVVLEO\�VSHQGLQJ�VRIW�PRQH\�WR�LQIOXHQFH�WKH�
SUHVLGHQWLDO�FDPSDLJQ� � ��,Q�-XO\��WKH�VDPH�UHIRUP�JURXSV�ILOHG�DQ�)(&�FRPSODLQW�DJDLQVW�3URJUHVV�
IRU�$PHULFD�9RWLQJ�)XQG��³3)$�9)´���D�VHFWLRQ�����JURXS�³ZKLFK�KDV�VSHQW��RU�LV�SODQQLQJ�WR�
VSHQG��PLOOLRQV�RI�GROODUV�>RI�VRIW�PRQH\@�IRU�WKH�DQQRXQFHG�SXUSRVH�RI�LQIOXHQFLQJ�WKH������
IHGHUDO�HOHFWLRQV�´ � ��7KH�FRPSODLQW�TXRWHG�D�SUHVV�UHSRUW�VWDWLQJ�WKDW�3)$�9)�³VHHNV�WR�µEHFRPH�
WKH�PDLQ�FRQGXLW�IRU�VRIW�PRQH\�FRQWULEXWLRQV�IURP�*23�GRQRUV�¶´��,G�������,Q�$XJXVW��WKH�
UHIRUP�JURXSV�ILOHG�D�FRPSODLQW�DJDLQVW�6ZLIW�%RDW�9HWHUDQV�IRU�7UXWK��TXRWLQJ�D�SUHVV�UHOHDVH�
VWDWLQJ�WKDW�WKLV�VHFWLRQ�����JURXS�ZDV�³IRUPHG�LQ�RUGHU�WR�EULQJ�WKH�WUXWK�DERXW�>-RKQ@�.HUU\�WR�
WKH�$PHULFDQ�SHRSOH�´ 
 ��,W�KDG�EHJXQ�VSHQGLQJ�VRIW�PRQH\�WR�DLU�WHOHYLVLRQ�DGV�LQ�EDWWOHJURXQG�
VWDWHV��VXFK�DV�2KLR��³µDV�SDUW�RI�D�PXOWLPHGLD�HIIRUW�WR�GLVFUHGLW�.HUU\¶V�ZDUWLPH�UHFRUG��������¶´��
,G�������TXRWLQJ�SUHVV�UHSRUW����

�������������������������������������������������� ��3HWHU�+��6WRQH��5HSXEOLFDQ����V��)XOO�6WHDP�$KHDG��1$7¶/�-���0D\�����������DW����([��'�WR�&RPSODLQW��
'HPRFUDF\����Y��3URJUHVV�IRU�$PHULFD�9RWHU�)XQG���)(&�-XO�������������085���������([��������
��
��&RPSODLQW��'HPRFUDF\����HW�DO��Y��$PHULFD�&RPLQJ�7RJHWKHU��)(&�-XQH������������([�������
��
��&RPSODLQW�DW�����'HPRFUDF\����HW�DO��Y��3URJUHVV�IRU�$PHULFD�9RWHU�)XQG��)(&�-XO\������������085�
�������([�������
��
��&RPSODLQW��'HPRFUDF\����Y��6ZLIW�%RDW�9HWHUDQV�IRU�7UXWK��)(&�$XJ�������������085��������([������
�����
�



��

��

8OWLPDWHO\��VHFWLRQ�����JURXSV�UDLVHG�PRUH�WKDQ������PLOOLRQ�LQ�VRIW�PRQH\�DQG�VSHQW�
PRUH�WKDQ������PLOOLRQ�LQ�WKH������FDPSDLJQ� � � ��-XVW����LQGLYLGXDO�GRQRUV�JDYH�D�WRWDO�RI������
PLOOLRQ�LQ�FRQWULEXWLRQV�WR�����JURXSV��ZKLFK�ZDV�PRUH�WKDQ�KDOI�RI�DOO�PRQH\�UDLVHG�E\�����
JURXSV�IURP�LQGLYLGXDOV���,G���2QH�GRQRU��*HRUJH�6RURV��JDYH�����PLOOLRQ�WR�����JURXSV��DQRWKHU��
3HWHU�/HZLV��JDYH�������PLOOLRQ���,Q�WRWDO�����LQGLYLGXDO�GRQRUV�HDFK�JDYH����PLOOLRQ�RU�PRUH�WR�
����JURXSV��DQG�����JDYH����������RU�PRUH���,G��

(���7KH�)(&¶V�GHFLVLRQ�QRW�WR�DGRSW�D�UXOH���,Q�$XJXVW�������WKH�)(&¶V�*HQHUDO�
&RXQVHO�SURSRVHG�D�UXOH�XVLQJ�D�³PDMRU�SXUSRVH´�WHVW�WKDW�ZRXOG�EH�DSSOLFDEOH�WR�DOO�JURXSV��
EDVHG�RQ�DQ�DQDO\VLV�RI�WKH�JURXS¶V�UHFHLSWV��GLVEXUVHPHQWV��DQG�SXEOLF�VWDWHPHQWV��DORQJ�ZLWK�DQ�
³DGGLWLRQDO�UXOH�IRU�����RUJDQL]DWLRQV´�WKDW����OLNH�WKH�7RQHU�7KRPDV�SURSRVDO����UHOLHG�RQ�WKH�
JURXS¶V�WD[�VWDWXV�XQGHU�VHFWLRQ�����DV�DQ�LQGLFDWRU�RI�LWV�³PDMRU�SXUSRVH´�WR�LQIOXHQFH�HOHFWLRQV���
)(&�$JHQGD�'RF���������$�5��������([�������SURSRVHG���������D�����LL�����7KH�*HQHUDO�&RXQVHO�
GHVFULEHG�WKH�LPSRUWDQW�DGYDQWDJHV�RI�DGRSWLQJ�D�UXOH��

)LUVW��WKH�GUDIW�)LQDO�5XOHV�DUH�LQWHQGHG�WR�JLYH�FOHDU�JXLGDQFH�WR�
SHUVRQV�HQJDJHG�LQ�SROLWLFDO�DFWLYLW\�VR�WKDW�WKH\�ZLOO�NQRZ�ZLWK�D�
KLJK�GHJUHH�RI�FHUWDLQW\�ZKHWKHU�WKHLU�DFWLYLWLHV�DUH�VXEMHFW�WR�
&RPPLVVLRQ�UHJXODWLRQ����

�
,G��DW����HPSKDVLV�DGGHG����:LWK�UHJDUG�WR�����JURXSV��WKH�*HQHUDO�&RXQVHO�VDLG��

7KLV�2IILFH�EHOLHYHV�WKDW�LW�LV�DGYLVDEOH�WR�FODULI\�ZKHQ�����
RUJDQL]DWLRQV�DUH�UHTXLUHG�WR�UHJLVWHU�DV�SROLWLFDO�FRPPLWWHHV�IRU�
WZR�UHDVRQV���)LUVW��EHFDXVH�DOO�H[LVWLQJ�QRQFRQQHFWHG�SROLWLFDO�
FRPPLWWHHV�DUH�����RUJDQL]DWLRQV��IRFXVLQJ�RQ�WKHVH�RUJDQL]DWLRQV�
HQVXUHV�WKDW�WKLV�UXOHPDNLQJ�ZLOO�KDYH�D�SUHGLFWDEOH�HIIHFW�RQ�
H[LVWLQJ�RUJDQL]DWLRQV�DQG�ZLOO�QRW�FDXVH�FRPPLWWHHV�WKDW�FXUUHQWO\�
UHJLVWHU�DQG�UHSRUW�WR�WKH�&RPPLVVLRQ�DV�SROLWLFDO�FRPPLWWHHV�WR�
FHDVH�GRLQJ�VR��������6HFRQG��DQ�RUJDQL]DWLRQ¶V�GHFLVLRQ�WR�DYDLO�
LWVHOI�RI�����VWDWXV�LV�LQKHUHQWO\�LQGLFDWLYH�RI�LWV�FKRLFH�WR�HQJDJH�
SULQFLSDOO\�LQ�HOHFWRUDO�DFWLYLW\��

�������������������������������������������������� � ��6HH�GLVFXVVLRQ�DW�SDJH���RI�3ODLQWLII¶V�0HPRUDQGXP�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��
FLWLQJ�([V��������DQG������
�
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��

�
,G��DW�����HPSKDVLV�DGGHG�����

$W�WKH�$XJXVW�)(&�PHHWLQJ��&RPPLVVLRQHUV�7KRPDV�DQG�7RQHU�UH�VXEPLWWHG�WKHLU�
SURSRVDO��)(&�$JHQGD�'RF��������$��$�5��������([��������7KH�&RPPLVVLRQ�DJDLQ�UHMHFWHG�LW�E\�
D�YRWH�RI������)(&�$JHQGD�'RF���������$�5��������([������DW����DQG�WKHQ�UHMHFWHG�WKH�*HQHUDO�
&RXQVHO¶V�SURSRVDO��DOVR�E\�D�YRWH�RI�������,G���7KH�&RPPLVVLRQ�DGRSWHG�WZR�FROODWHUDO�UXOHV�WKDW�
ZHUH�SDUW�RI�WKH�*HQHUDO�&RXQVHO¶V�RYHUDOO�SURSRVDO����RQH�GHDOLQJ�ZLWK�D�GHILQLWLRQ�RI�WKH�WHUP�
³FRQWULEXWLRQ�´�VHH����&�)�5������������DQG�RQH�GHDOLQJ�ZLWK�DOORFDWLRQ�RI�VSHQGLQJ�E\�JURXSV�
WKDW�DOUHDG\�DUH�SROLWLFDO�FRPPLWWHHV��VHH����&�)�5�����������EXW�QHLWKHU�DGGUHVVHG�WKH�FRUH�
SUREOHP�SUHVHQWHG�E\�����JURXSV���)(&�$JHQGD�'RF���������$�5��������([������DW�����,Q�2FWREHU�
������WKH�&RPPLVVLRQ�LVVXHG�(	-�,������)HG��5HJ���������1RY�������������$�5����������

)���6SHQGLQJ�E\�����JURXSV�FRQWLQXHV�XQDEDWHG�LQ�WKH������HOHFWLRQ���6RIW�PRQH\�
VSHQGLQJ�E\�VHFWLRQ�����JURXSV�UHVXPHG�XQDEDWHG�LQ�WKH������FRQJUHVVLRQDO�UDFHV���$FFRUGLQJ�WR�
RQH�FRPSLODWLRQ������JURXS�VSHQGLQJ�LQ�WKH������F\FOH�WRWDOHG�RYHU������PLOOLRQ� � � ��,Q�2FWREHU�
������UHIRUP�JURXSV�ILOHG�WZR�DGGLWLRQDO�FRPSODLQWV�ZLWK�WKH�&RPPLVVLRQ��DJDLQVW�IRXU�VHFWLRQ�
����JURXSV�HQJDJHG�LQ�VRIW�PRQH\�FDPSDLJQ�VSHQGLQJ�WR�LQIOXHQFH�WKH������HOHFWLRQV� � � ��2QH�RI�
WKH�FRPSODLQWV�QRWHG�WKDW�WKH�(FRQRPLF�)UHHGRP�)XQG��D�����JURXS��UHFHLYHG����PLOOLRQ�IURP�D�
VLQJOH�GRQRU��%RE�3HUU\��ZKR��LQ�������KDG�JLYHQ�������PLOOLRQ�WR�6ZLIW�%RDW�9HWHUDQV�IRU�7UXWK�
DQG����PLOOLRQ�WR�3)$�9)���DQG�ZDV�VSHQGLQJ�WKRVH�IXQGV�IRU�WHOHYLVLRQ�DGV�DQG�GLUHFW�PDLO�WR�

�������������������������������������������������� � ��6HH�&HQWHU�IRU�5HVSRQVLYH�3ROLWLFV��$Q�2SHQ6HFUHWV�,QYHVWLJDWLRQ���$GYRFDF\�*URXS�6SHQGLQJ�LQ�WKH�
�����(OHFWLRQV��DYDLODEOH�DW�KWWS���ZZZ�RSHQVHFUHWV�RUJ����V�LQGH[�DVS��([��������7KLV�DPRXQW��RYHU������
PLOOLRQ��UHIOHFWV�WKDW�WKHUH�ZDV�QR�SUHVLGHQWLDO�HOHFWLRQ�WKDW�\HDU��FRPSDUHG�WR�WKH�RYHU������PLOOLRQ�UDLVHG�
LQ�������
�� � ��&RPSODLQW��'HPRFUDF\����HW�DO��Y��(FRQRPLF�)UHHGRP�)XQG�DQG�0DMRULW\�$FWLRQ��)(&�2FW������������
�³(FRQRPLF�)UHHGRP�)XQG�&RPSODLQW´���([�������&RPSODLQW��'HPRFUDF\����HW�DO�Y��7KH�/DQWHUQ�3URMHFW�
DQG�6RIWHU�9RLFHV��)(&�2FW�������������([�������
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LQIOXHQFH�VHOHFWHG�FRQJUHVVLRQDO�HOHFWLRQV���(FRQRPLF�)UHHGRP�)XQG�&RPSODLQW��([�����������
��������

*���7KLV�&RXUW¶V�0HPRUDQGXP�2SLQLRQ���7KH�&RXUW�KHOG�WKDW�(	-�,�YLRODWHG�WKH�$3$�
EHFDXVH�RI�WKH�&RPPLVVLRQ¶V�³IDLOXUH�WR�SURYLGH�D�UHDVRQHG�H[SODQDWLRQ´�IRU�LWV�³UHIXV>DO@�WR�
SURPXOJDWH�D�UXOH�LQ�IDYRU�RI�LWV�SXUSRUWHG�SUHIHUHQFH�IRU�SLHFHPHDO�DGMXGLFDWLRQV��������´������)��
6XSS���G�DW�������5HOHYDQWO\�WR�WKLV�VWDJH�RI�WKH�SURFHHGLQJ��WKH�&RXUW�LGHQWLILHG�VHYHUDO�FULWLFDO�
TXHVWLRQV�WKDW�(	-�,�KDG�IDLOHG�WR�DGGUHVV��LQFOXGLQJ�������ZK\�FDVH�E\�FDVH�DGMXGLFDWLRQ�LV�DQ�
HIIHFWLYH�PHDQV�RI�HQIRUFHPHQW������ZK\�FDVH�E\�FDVH�HQIRUFHPHQW�ZLWKRXW�D�EDVHOLQH�UXOH�LV�OHVV�
FRPSOLFDWHG�DQG�PRUH�HIIHFWLYH�WKDQ�HQIRUFHPHQW�EDVHG�RQ�D�UXOH��DQG�����ZKHWKHU�FDVH�E\�FDVH�
HQIRUFHPHQW�LQ�WKH�DEVHQFH�RI�D�UXOH�FDQ�SURYLGH�DGHTXDWH�JXLGDQFH�WR�����JURXSV���,G��DW���������

+���(	-�,,���2Q�)HEUXDU\����������WKH�)(&�LVVXHG�(	-�,,�LQ�SXUSRUWHG�FRPSOLDQFH�ZLWK�
WKH�&RXUW¶V�0HPRUDQGXP�2SLQLRQ���(	-�,,�EHJLQV�E\�VHWWLQJ�IRUWK�WKH�)(&¶V�XQGHUO\LQJ�
VWDWXWRU\�DQDO\VLV��ZKLFK�LV�D�FULWLFDO��EXW�HUURQHRXV��VHH�$UJXPHQW�3RLQW�,,��SUHPLVH�IRU�WKH�
)(&¶V�GHFLVLRQ�QRW�WR�SURPXOJDWH�D�����UXOH������)HG��5HJ��DW�������������������([��������(	-�,,�
SRVLWV�WKDW��XQGHU�WKH�)(&$��DV�FRQVWUXHG�E\�WKH�6XSUHPH�&RXUW�LQ�%XFNOH\�Y��9DOHR������8�6����
��������DQG�0F&RQQHOO�Y��)(&������8�6�������������LW�PXVW�ILUVW�GHWHUPLQH�ZKHWKHU�DQ�
RUJDQL]DWLRQ�KDV�HQJDJHG�LQ�³H[SHQGLWXUHV´�WKDW�TXDOLI\�DV�³H[SUHVV�DGYRFDF\�´�RU�UHFHLYHG�
FRQWULEXWLRQV�IRU�WKH�SXUSRVH�RI�VXSSRUWLQJ�IHGHUDO�FDQGLGDWHV��WKDW�RQO\�LI�WKRVH�FULWHULD�DUH�PHW�
GRHV�LW�WKHQ�FRQVLGHU�ZKHWKHU�WKH�RUJDQL]DWLRQ¶V�³PDMRU�SXUSRVH´�LV�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�
D�IHGHUDO�FDQGLGDWH��WKDW�WKHVH�ILQGLQJV�UHTXLUH�D�IDFW�VSHFLILF�DQDO\VLV��DQG��WKHUHIRUH��WKDW�D�UXOH�
WKDW�IRFXVHV�RQ�ZKHWKHU�D�JURXS¶V�����VWDWXV�LQGLFDWHV�WKDW�LWV�PDMRU�SXUSRVH�LV�WKH�QRPLQDWLRQ�RU�
HOHFWLRQ�RI�D�IHGHUDO�FDQGLGDWH�ZRXOG�QRW�IDFLOLWDWH�HQIRUFHPHQW�RI�WKH�)(&$�DV�DSSOLHG�WR�VRIW�
PRQH\�DEXVHV�E\�����RUJDQL]DWLRQV���,G��
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)XUWKHU��(	-�,,�DUJXHV�WKDW�VHFWLRQ�����VWDWXV�XQGHU�,56�FULWHULD�GRHV�QRW�HTXDWH�WR�
SROLWLFDO�FRPPLWWHH�VWDWXV�XQGHU�WKH�)(&$��LG��DW����������3ODLQWLIIV�KDYH�QHYHU�DUJXHG�WKDW�
VHFWLRQ�����VWDWXV�E\�LWVHOI�HTXDWHV�WR�SROLWLFDO�FRPPLWWHH�VWDWXV����(	-�,,�WKHQ�DUJXHV�WKDW�)(&�
GHWHUPLQDWLRQV�DV�WR�ZKHWKHU�D�����RUJDQL]DWLRQ�TXDOLILHV�DV�D�SROLWLFDO�FRPPLWWHH�UHTXLUHV�FDVH�
E\�FDVH�DQDO\VLV�³WKDW�LV�LQFRPSDWLEOH�ZLWK�D�RQH�VL]H�ILWV�DOO�UXOH�´�LG��DW�������3ODLQWLIIV�KDYH�
QHYHU�DUJXHG�WKDW�D�����UXOH�ZRXOG�HOLPLQDWH�WKH�QHHG�IRU�VRPH�FDVH�E\�FDVH�DQDO\VLV�LQ�
LQGLYLGXDO�HQIRUFHPHQW�FDVHV�EURXJKW�SXUVXDQW�WR�WKH�UXOH����(	-�,,�DOVR�FRQWHQGV�WKDW�D�UXOH�
ZRXOG�QRW�UHPHG\�³DQ\�SHUFHLYHG�VKRUWFRPLQJV�ZLWK�WKH�HQIRUFHPHQW�SURFHVV�LGHQWLILHG�E\´�WKLV�
&RXUW��LG��DW�������WKH�)(&�WKXV�VHHPV�WR�LJQRUH�WKH�&RXUW¶V�ILQGLQJ�RI�D�³SDWHQW�LQDGHTXDF\´�LQ�
WKH�FDVH�E\�FDVH�DSSURDFK������)��6XSS���G�DW��������(	-�,,�JRHV�RQ�WR�SRVLW�WKDW�WKH�FRQWULEXWLRQ�
DQG�DOORFDWLRQ�UXOHV�WKH�)(&�SURPXOJDWHG�LQ������DGHTXDWHO\�DOOHYLDWHG�����DEXVHV��LG��DW������
����(	-�,,�GRHV�QRW�DWWHPSW�WR�VTXDUH�WKLV�DVVHUWLRQ�ZLWK�WKH�YROXPLQRXV�HYLGHQFH�RI�����VRIW�
PRQH\�VSHQW�GXULQJ�WKH������DQG������HOHFWLRQV�DIWHU�WKH�LVVXDQFH�RI�WKHVH�WZR�UXOHV��VHH�SS������
RI�3ODLQWLIIV¶�0HPRUDQGXP�LQ�6XSSRUW�RI�6XPPDU\�-XGJPHQW��DQG�LQIUD�DW�$UJXPHQW�3RLQW����
3DUW�)����)LQDOO\��(	-�,,�FRQWHQGV�WKDW�WKH�UHJXODWHG�FRPPXQLW\�FDQ�JOHDQ�VXIILFLHQW�JXLGDQFH�
IURP�D�KDQGIXO�RI�KLJKO\�IDFW�VSHFLILF�FDVH�VHWWOHPHQWV�DQG�RWKHU�PDWHULDOV���,G��DW������������

$33/,&$%/(�/(*$/�67$1'$5'6�
$V�EHIRUH��WKH�&RXUW�PXVW�GHWHUPLQH�ZKHWKHU�WKH�)(&¶V�GHFLVLRQ�LV�³DUELWUDU\��FDSULFLRXV��

DQ�DEXVH�RI�GLVFUHWLRQ��RU�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ�´����8�6�&�����������$���VHH��H�J���
0DVVDFKXVHWWV�Y��(3$��1R�����������VOLS�RS��DW���������8�6��$SULO�����������([�������ILQGLQJ�WKDW�
DQ�DJHQF\¶V�UHIXVDO�WR�SURPXOJDWH�D�UXOH�LV�³VXVFHSWLEOH�WR�MXGLFLDO�UHYLHZ´�DQG�WKDW�WKH�(3$�KDG�
³RIIHUHG�QR�UHDVRQHG�H[SODQDWLRQ´�IRU�GHQ\LQJ�D�SHWLWLRQ�VHHNLQJ�UHJXODWLRQ�RI�JUHHQKRXVH�
JDVHV���1/5%�Y��%HOO�$HURVSDFH�&R�������8�6�������������������KROGLQJ�WKDW�DQ�DJHQF\¶V�
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GHFLVLRQ�WR�FKRRVH�HLWKHU�UXOH�PDNLQJ�RU�FDVH�E\�FDVH�DGMXGLFDWLRQ�LV�VXEMHFW�WR�UHYHUVDO�ZKHUH�
WKH�DJHQF\�FRPPLWWHG�DQ�³DEXVH�RI�GLVFUHWLRQ�RU�D�YLRODWLRQ�RI�>ODZ@�´���VHH�DOVR�SS��������RI�
3ODLQWLIIV¶�0HPRUDQGXP�LQ�6XSSRUW�RI�6XPPDU\�-XGJPHQW��DQG�SS������DQG�������RI�3ODLQWLIIV¶�
5HSO\�0HPRUDQGXP�LQ�6XSSRUW�RI�6XPPDU\�-XGJPHQW��

$5*80(17�
,�� (	-�,,�'RHV�1RW�3URYLGH�D�5HDVRQHG�([SODQDWLRQ�IRU�WKH��

&RPPLVVLRQ¶V�)DLOXUH�7R�3URPXOJDWH�D�%DVHOLQH�����5XOH��
(	-�,,�IDLOV�WR�SURYLGH�D�UHDVRQHG�H[SODQDWLRQ�IRU�WKH�)(&¶V�GHFLVLRQ�QRW�WR�LVVXH�D�UXOH�

IRFXVHG�RQ�����RUJDQL]DWLRQV�WKDW�ZRXOG�VWHP�WKH�UDPSDQW�VRIW�PRQH\�DEXVHV�DVVRFLDWHG�ZLWK�
WKRVH�RUJDQL]DWLRQV�WKDW�SODJXHG�WKH������DQG������HOHFWLRQV����DQG��LQ�WKH�DEVHQFH�RI�SURPSW�
DQG�HIIHFWLYH�)(&�DFWLRQ��ZLOO�GR�VR�DJDLQ�LQ������DQG�EH\RQG���1RWDEO\��(	-�,,�IDLOV�WR�DQVZHU�
WKH�YHU\�TXHVWLRQV�WKDW�OHG�WKH�&RXUW�WR�KROG�WKDW�(	-�,�ZDV�DUELWUDU\�DQG�FDSULFLRXV����PRVW�
IXQGDPHQWDOO\��KRZ�D�SXUSRUWHG�SURJUDP�RI�DG�KRF�HQIRUFHPHQW�ZLOO�EH�PRUH�HIIHFWLYH�WKDQ�
SURPXOJDWLRQ�RI�D�UXOH���0RUHRYHU��WKH�UHDVRQV�WKH�)(&�GRHV�DGYDQFH�DUH�LOORJLFDO��XQVXSSRUWHG�
LQ�IDFW�DQG�H[SHULHQFH��DQG�RWKHUZLVH�XQSHUVXDVLYH��

$�� 7KH�&RPPLVVLRQ�+DV�)DLOHG�7R�([SODLQ�+RZ��LQ�WKH�$EVHQFH�RI�D�5XOH��&DVH�
E\�&DVH�$GMXGLFDWLRQ�&DQ�%H�DQ�(IIHFWLYH�0HDQV�RI�(QIRUFHPHQW�DW�$OO��

,W�LWV�0HPRUDQGXP�2SLQLRQ��WKH�&RXUW�FULWLFL]HG�(	-�,�IRU�LWV�IDLOXUH�WR�H[SODLQ�KRZ�
FDVH�E\�FDVH�DGMXGLFDWLRQ�FDQ�EH�DQ�HIIHFWLYH�PHDQV�RI�HQIRUFLQJ�IHGHUDO�FDPSDLJQ�ILQDQFH�ODZV�
YLV�j�YLV�����RUJDQL]DWLRQV�LQ�WKH�DEVHQFH�RI�D�EDVHOLQH�UXOH��

7KH�)(&�DOVR�GLG�QRW�H[SODLQ�KRZ�SLHFHPHDO�DGMXGLFDWLRQ�FRXOG�EH�
H[HFXWHG�RQ�D�VXIILFLHQWO\�WLPHO\�EDVLV�WR�EH�HIIHFWLYH���7KH�)(&¶V�
WUDFN�UHFRUG�LQGLFDWHV�WKH�RSSRVLWH�LV�WUXH���&DVHV�DULVLQJ�IURP�WKH�
�����FDPSDLJQ�KDYH�ODQJXLVKHG�RQ�WKH�&RPPLVVLRQ¶V�HQIRUFHPHQW�
GRFNHW�IRU�DV�ORQJ�DV����PRQWKV��ZLWK�QR�HQG�LQ�VLJKW��HYHQ�DV�WKH�
�����HOHFWLRQ�FDPSDLJQ�KDV�EHJXQ���,QGHHG��WKH�&RPPLVVLRQ�LWVHOI�
HPSKDVL]HV�WKDW�LW�KDV�QR�OHJDO�REOLJDWLRQ�WR�EULQJ�D�FDVH�WR�WKH�
FORVH�LQ�DQ�HOHFWLRQ�F\FOH���7KLV�PHUHO\�GHPRQVWUDWHV�WKH�SDWHQW�
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���

LQDGHTXDF\�RI�WKH�FDVH�E\�FDVH�DSSURDFK���7KH�)(&�FDQ�WDNH�\HDUV�
WR�FRPSOHWH�DQ�DGPLQLVWUDWLYH�DFWLRQ��DQG�SHQDOWLHV��LI�WKH\�FRPH�DW�
DOO��FRPH�ORQJ�DIWHU�WKH�PRQH\�KDV�EHHQ�VSHQW�DQG�WKH�HOHFWLRQ�
GHFLGHG����

�
����)��6XSS���G�DW������FLWDWLRQ�RPLWWHG���HPSKDVLV�DGGHG����7KH�&RXUW�DOVR�REVHUYHG�WKDW�
³MXGJLQJ�IURP�>WKH@�)(&¶V�WUDFN�UHFRUG�LQ�WKH������HOHFWLRQ��FDVH�E\�FDVH�DGMXGLFDWLRQ�DSSHDUV�WR�
KDYH�EHHQ�D�WRWDO�IDLOXUH�´��,G��DW������

'HVSLWH�WKLV�FOHDU�LQYLWDWLRQ�WR�H[SODLQ�KRZ�³SLHFHPHDO�DGMXGLFDWLRQ�FRXOG�EH�H[HFXWHG�RQ�
D�VXIILFLHQWO\�WLPHO\�EDVLV�WR�EH�HIIHFWLYH�´�(	-�,,�GRHV�QRW�DGGUHVV�WKLV�DVSHFW�RI�WKH�&RXUW¶V�
FULWLFLVP�RI�WKH�FDVH�E\�FDVH�DSSURDFK���1RWKLQJ�LQ�(	-�,,�IDFWXDOO\�VXSSRUWV�D�FRQFOXVLRQ�WKDW�
WKH�&RPPLVVLRQ�FDQ�HQIRUFH�WKH�ODZ�YLV�j�YLV�����RUJDQL]DWLRQV�LQ�D�UHPRWHO\�WLPHO\�PDQQHU����
IRU�H[DPSOH��ZLWKLQ�DQ�HOHFWLRQ�F\FOH����ZLWKRXW�ILUVW�SURPXOJDWLQJ�D�SURSK\ODFWLF�����UXOH���(	-�
,,�QHLWKHU�GHIHQGV�WKH�WLPHOLQHVV�RI�WKH�&RPPLVVLRQ¶V�HQIRUFHPHQW�DFWLRQV��QRU�FRXOG�LW���QRU�
H[SODLQV�KRZ�FDVH�E\�FDVH�HQIRUFHPHQW����ZKLFK�RFFXUV��DV�WKH�&RXUW�FRUUHFWO\�REVHUYHG��\HDUV�
DIWHU�WKH�UHOHYDQW�HOHFWLRQ�LV�RYHU����FDQ�VXIILFLHQWO\�GHWHU�����JURXSV�WKDW�VHHN�WR�VSHQG�VRIW�
PRQH\�WR�LQIOXHQFH�IHGHUDO�HOHFWLRQV���1RU�GRHV�(	-�,,�GLVSXWH�WKDW�WKH�&RPPLVVLRQ¶V�VWDWXWRULO\�
PDQGDWHG�HQIRUFHPHQW�SURFHGXUHV�PDNH�H[SHGLWLRXV�DFWLRQ�LQ�UHOHYDQW�HOHFWRUDO�WLPH�IUDPHV�
YLUWXDOO\�LPSRVVLEOH� � � ���

7KH�SRLQW�LV�LOOXVWUDWHG�E\�WKH�&OXE�IRU�*URZWK�FDVH��FLWHG�E\�WKH�&RPPLVVLRQ�LQ�(	-�,,��
���)HG��5HJ��DW�������([�������DV�DQ�H[DPSOH�RI�WKH�VXFFHVV�RI�LWV�FDVH�E\�FDVH�DSSURDFK���,Q�WKDW�
FDVH��WKH�&RPPLVVLRQ�LV�VWLOO�VHHNLQJ�UHPHGLHV�IRU�WKH�&OXE¶V�IDLOXUH�WR�UHJLVWHU�DV�D�SROLWLFDO�

�������������������������������������������������� � ��6HH�GLVFXVVLRQ�RI�WKH�)(&¶V�HQIRUFHPHQW�SURFHGXUHV�DW�SS��������RI�3ODLQWLIIV¶�5HSO\�0HPRUDQGXP�LQ�
6XSSRUW�RI�6XPPDU\�-XGJPHQW��
�
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FRPPLWWHH�VHYHUDO�HOHFWLRQV�DJR�LQ������ � � ��7KH�&RPPLVVLRQ�GLG�QRW�HYHQ�ILOH�VXLW�XQWLO�������
DQG�WKH�FDVH�LV�VWLOO�SHQGLQJ���)(&�Y��&OXE�IRU�*URZWK��&LY��1R�������FY��������508���'�'�&����

(	-�,,�SRLQWV�WR�WZR�UHFHQW�VHWWOHPHQWV�LQ�FDVHV�EURXJKW�DJDLQVW�����JURXSV�WKDW�VSHQW�
PRQH\�WR�LQIOXHQFH�WKH�HOHFWLRQV�WZR�F\FOHV�DJR�LQ����������)HG��5HJ��DW�����������,Q�WKH������
HOHFWLRQ��WKHVH�����JURXSV����ZLWKRXW�UHJLVWHULQJ�DV�SROLWLFDO�FRPPLWWHHV�LQ�WKH�ZDNH�RI�WKH�
&RPPLVVLRQ¶V�DERUWHG�UXOHPDNLQJ����LOOHJDOO\�VSHQW�WHQV�RI�PLOOLRQV�RI�GROODUV�WR�LQIOXHQFH�WKH�
SUHVLGHQWLDO�HOHFWLRQ�E\�SD\LQJ�IRU�DGV�WKDW�PLJKW�ZHOO�KDYH�KDG�D�GHWHUPLQDWLYH�LPSDFW�RQ�WKH�
HOHFWLRQ���7KH�)(&¶V�UHOLDQFH�RQ�WKH�SURSRVLWLRQ�WKDW�D�IHZ�³WRR�OLWWOH��WRR�ODWH´�VHWWOHPHQWV�SURYH�
WKH�HIILFDF\�RI�DQ�DG�KRF�HQIRUFHPHQW�SURJUDP�IRXQGHUV�IRU�VHYHUDO�UHDVRQV����

)LUVW��(	-�,,�KDV�QRW�VKRZQ�WKDW�WKH�EHODWHG�VHWWOHPHQW�RI�WKHVH�FDVHV�ZLOO�GHWHU�����
JURXSV�VHW�RQ�VSHQGLQJ�XQOLPLWHG�VRIW�PRQH\�WR�LQIOXHQFH�IHGHUDO�HOHFWLRQV�LQ�������RU�EH\RQG���
&HUWDLQO\�QR�IDFW�LQ�WKH�UHFRUG�RU�FLWHG�LQ�(	-�,,�VXSSRUWV�WKDW�FRQFOXVLRQ���,QGHHG��H[SHULHQFH�
VXJJHVWV�MXVW�WKH�RSSRVLWH���*LYHQ�WKH�VWDNHV�LQ�D�SUHVLGHQWLDO�FDPSDLJQ��WKH�SRVVLELOLW\�WKDW�����
JURXSV�PD\�KDYH�WR�VHWWOH�D�FRPSODLQW�\HDUV�ODWHU�PLJKW�ZHOO�VWULNH�WKRVH�JURXSV�DV�DQ�DFFHSWDEOH�
FRVW�RI�GRLQJ�EXVLQHVV�����
� 6HFRQG��WKH�DVVHUWHG�GHWHUUHQW�HIIHFW�RI�WKHVH�IHZ�VHWWOHPHQWV�LV�SDUWLFXODUO\�GXELRXV�LQ�
OLJKW�RI�WKH�IDFW�WKDW�WKH�&RPPLVVLRQ�KDV�VWLOO�WDNHQ�QR�SXEOLF�DFWLRQ�RQ�FRPSODLQWV�ILOHG�LQ�
-DQXDU\������DJDLQVW�WZR�RWKHU�����JURXSV�WKDW�WRJHWKHU�VSHQW�PRUH�WKDQ������PLOOLRQ�LQ�WKH�
�����UDFH����$&7�DQG�7KH�0HGLD�)XQG � � ����DQG�DOVR�KDV�IDLOHG�WR�WDNH�SXEOLF�DFWLRQ�DJDLQVW�DQ\�

�������������������������������������������������� �

��6HH��H�J���&RPSODLQW�DW�������)(&�Y��&OXE�IRU�*URZWK��,QF���&LY��1R�������FY��������'�'�&����([������
�³%HJLQQLQJ�QR�ODWHU�WKDQ�������WKH�&OXE�YLRODWHG���8�6�&������E\�IDLOLQJ�WR�UHJLVWHU�ZLWK�WKH�&RPPLVVLRQ�
DV�D�SROLWLFDO�FRPPLWWHH�´�����
�� 	 ��6HH�&RPSODLQW��'HPRFUDF\����Y��$PHULFD�&RPLQJ�7RJHWKHU�HW�DO���)(&�-DQ���������085��������([��
�����VHH�DOVR�&RPSODLQW��%XVK�&KHQH\�¶���Y��7KH�0HGLD�)XQG��,QF���)(&�0DU�������������([�������
&RPSODLQW��%XVK�&KHQH\�¶���Y��7KH�0HGLD�)XQG��,QF���)(&�0DU�������������([��������3ODLQWLIIV�DOVR�
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RI�WKH�����JURXSV�WKDW�UDLVHG�DQG�VSHQW�WHQV�RI�PLOOLRQV�RI�GROODUV�RI�VRIW�PRQH\�LQ�WKH������
IHGHUDO�HOHFWLRQV� � 
 ��,QGHHG��ZKHQ�WKH�&RPPLVVLRQ�DQQRXQFHG�LQ�0D\�������LQ�UHVSRQVH�WR�WKLV�
&RXUW¶V�0HPRUDQGXP�2SLQLRQ��WKDW�LW�ZRXOG�LVVXH�D�QHZ�(	-�LQVWHDG�RI�D�QHZ�UXOH������JURXSV�
WRRN�WKDW�DQQRXQFHPHQW�DV�D�VLJQ�WKDW�WKH\�ZHUH�IUHH�WR�FRQWLQXH�WKHLU�VRIW�PRQH\�SUDFWLFHV�IRU�
WKH������HOHFWLRQ� � � ��&RQWUDU\�WR�WKH�)(&¶V�DUJXPHQW��LWV�DQQRXQFHPHQW�WKDW�LW�ZRXOG�HVFKHZ�D�
UXOH�LQ�IDYRU�RI�DG�KRF�DGMXGLFDWLRQ�HQFRXUDJHG�PRUH�����DFWLYLW\�DQG�KDG�QR�GLVFHUQLEOH�
GHWHUUHQW�HIIHFW�DW�DOO���
� )LQDOO\��(	-�,,�IDLOV�WR�GLVFXVV�ZK\�FRPSOLDQFH�ZRXOG�QRW�EH�VLJQLILFDQWO\�HQKDQFHG�E\�
SURPXOJDWLRQ�RI�D�EDVHOLQH�³PDMRU�SXUSRVH´�UXOH�WKDW�PDNHV�FOHDU�ZKHQ�����JURXSV�VKRXOG�
UHJLVWHU�DV�SROLWLFDO�FRPPLWWHHV���$V�UHFRJQL]HG�E\�WKLV�&RXUW�LQ�LWV�0HPRUDQGXP�2SLQLRQ��
³µ>U@XOHPDNLQJ�LV�DQ�HVVHQWLDO�FRPSRQHQW�RI�WKH�DGPLQLVWUDWLYH�SURFHVV�DQG�LQGHHG�LV�RIWHQ�WKH�
SUHIHUUHG�SURFHGXUH�IRU�WKH�HYROXWLRQ�RI�DJHQF\�SROLFLHV���5XOHPDNLQJ�SHUPLWV�PRUH�SUHFLVH�
GHILQLWLRQ�RI�VWDWXWRU\�VWDQGDUGV�WKDQ�ZRXOG�RWKHUZLVH�DULVH�WKURXJK�SURWUDFWHG��SLHFHPHDO�
OLWLJDWLRQ�RI�SDUWLFXODU�LVVXHV�¶´������)��6XSS���G�DW������TXRWLQJ�7UDQV�3DF��)UHLJKW�&RQIHUHQFH�
�������������������������������������������������������������������������������������������������������������������������������������������������������������
GLVFXVVHG�WKH�HOHFWLRQ�UHODWHG�DFWLYLWLHV�RI�WKHVH�JURXSV�LQ�WKHLU�0HPRUDQGXP�LQ�6XSSRUW�RI�6XPPDU\�
-XGJPHQW�DW�SS���������
�� � ���6HH��H�J���&RPSODLQW��'HPRFUDF\����HW�DO��Y��(FRQRPLF�)UHHGRP�)XQG�HW�DO���)(&�2FW�������������([��
�����DOOHJLQJ�VRIW�PRQH\�DEXVHV�E\�WZR�����JURXSV���&RPSODLQW��'HPRFUDF\����HW�DO��Y��7KH�/DQWHUQ�
3URMHFW�HW�DO���)(&�2FW�������������([�������VDPH���
�� �

��6HH��H�J���.DWH�$FNOH\�	�0DWW�5H\QROGV������*URXSV�0RVWO\�%UHDWKH�6LJK�RI�5HOLHI��52//�&$//��-XQH�
���������([�������³1RZ�WKDW�WKH�)HGHUDO�(OHFWLRQ�&RPPLVVLRQ�ODVW�ZHHN�RSWHG�QRW�WR�WDNH�LWV�UXOHV�RQ�����
SROLWLFDO�JURXSV�EDFN�WR�WKH�GUDZLQJ�WDEOH��PRVW�RI�WKHVH�JURXSV�DUH�H[SUHVVLQJ�VDWLVIDFWLRQ�ZLWK�WKH�
GHFLVLRQ���$QG��VRPH�VD\��WKH\�FDQ�PRYH�DKHDG�ZLWK�DFWLYLWLHV�ZLWKRXW�IHDU�RI�KDYLQJ�WKH�)(&�UXOHV�
FKDQJH�RQ�WKHP�DV�WKH������HOHFWLRQ�DSSURDFKHV�´���.HQQHWK�'R\OH��6RURV��/HZLV�&RQWULEXWLQJ�$JDLQ�WR�
����*URXSV�)DYRULQJ�'HPRFUDWV��%1$�021(<�	�32/,7,&6�5(3257��-XO\�����������([�������³*HRUJH�
6RURV�DQG�3HWHU�/HZLV��WKH�ELJJHVW�FRQWULEXWRUV�WR�'HPRFUDWLF�OHDQLQJ�SROLWLFDO�RUJDQL]DWLRQV�LQ�WKH������
HOHFWLRQ�FDPSDLJQ��KDYH�EHJXQ�WR�PRYH�PRQH\�LQWR�VR�FDOOHG�6HFWLRQ�����JURXSV�DJDLQ��JHDULQJ�XS�IRU�WKH�
�����FRQJUHVVLRQDO�HOHFWLRQV�E\�FRQWULEXWLQJ�PRUH�WKDQ����PLOOLRQ�VR�IDU�WKLV�\HDU��������7KH�QHZ�
FRQWULEXWLRQV�SURYLGH�FRQFUHWH�HYLGHQFH�WKDW�WKH�QRQSDUW\�JURXSV�FRXOG�FRQWLQXH�WR�JHW�VXEVWDQWLDO�
IXQGLQJ�LQ�WKLV�\HDU¶V�FDPSDLJQ�GHVSLWH�WKH�FRQWURYHUV\�RYHU�WKHLU�SDVW�DFWLYLWLHV�DQG�SURSRVDOV�WR�OLPLW�
WKHLU�DFWLYLWLHV�GHEDWHG�LQ�&RQJUHVV�DQG�WKH�)HGHUDO�(OHFWLRQ�&RPPLVVLRQ�´���
�
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RI�-DSDQ�.RUHD�Y��)HG��0DU��&RPP¶Q������)��G����������������'�&��&LU����������VHH�DOVR�$P��
$LUOLQHV��,QF��Y��&$%������)��G�����������'�&��&LU���������³>5@XOH�PDNLQJ�LV�D�YLWDO�SDUW�RI�WKH�
DGPLQLVWUDWLYH�SURFHVV��SDUWLFXODUO\�DGDSWHG�WR�DQG�QHHGIXO�IRU�VRXQG�HYROXWLRQ�RI�SROLF\�LQ�
JXLGLQJ�WKH�IXWXUH�GHYHORSPHQW�RI�LQGXVWULHV�VXEMHFW�WR�LQWHQVLYH�DGPLQLVWUDWLYH�UHJXODWLRQ�LQ�WKH�
SXEOLF�LQWHUHVW�´����,QGHHG��UXOHPDNLQJ�FODULILHV�WKH�OLQH�EHWZHHQ�DOORZDEOH�DQG�LPSHUPLVVLEOH�
FRQGXFW���

$OWKRXJK�FRXUWV�KDYH�QRW�JHQHUDOO\�EDONHG�DW�DOORZLQJ�
DGPLQLVWUDWLYH�DJHQFLHV�WR�DSSO\�D�UXOH�QHZO\�IDVKLRQHG�LQ�DQ�
DGMXGLFDWLYH�SURFHHGLQJ�WR�SDVW�FRQGXFW��D�GHFLVLRQ�EUDQGLQJ�DV�
³XQIDLU´�FRQGXFW�VWDPSHG�³IDLU´�DW�WKH�WLPH�D�SDUW\�DFWHG��UDLVHV�
MXGLFLDO�KDFNOHV��������$QG�WKH�KDFNOHV�EULVWOH�VWLOO�PRUH�ZKHQ�D�
ILQDQFLDO�SHQDOW\�LV�DVVHVVHG�IRU�DFWLRQ�WKDW�PLJKW�ZHOO�KDYH�EHHQ�
DYRLGHG�LI�WKH�DJHQF\
V�FKDQJHG�GLVSRVLWLRQ�KDG�EHHQ�HDUOLHU�PDGH�
NQRZQ�RU�PLJKW�HYHQ�KDYH�EHHQ�WDNHQ�LQ�H[SUHVV�UHOLDQFH�RQ�WKH�
VWDQGDUG�SUHYLRXVO\�HVWDEOLVKHG��

�
1/5%�Y��0DMHVWLF�:HDYLQJ�&R�������)��G������������G�&LU���������HPSKDVLV�DGGHG������
� $�UXOH�ZRXOG�XQGRXEWHGO\�SURYLGH�JUHDWHU�FODULW\�IRU�����JURXSV�WKDQ�QRZ�H[LVWV��DQG�
VXFK�FODULW\�LQ�LWVHOI�VKRXOG�SURPRWH�YROXQWDU\�FRPSOLDQFH�MXVW�DV�WKH�)(&¶V�*HQHUDO�&RXQVHO�
VDLG�LW�ZRXOG�LQ��������6HH�)(&�$JHQGD�'RF���������$�5���������([������DW����D�UXOH�ZLOO�³JLYH�
FOHDU�JXLGDQFH´�VR�JURXSV�³ZLOO�NQRZ�ZLWK�D�KLJK�GHJUHH�RI�FHUWDLQW\´�ZKHWKHU�WKH\�DUH�
UHJXODWHG����$QG�WKH�H[LVWHQFH�RI�D�FOHDU�DQG�H[SOLFLW�UXOH�VKRXOG�SURYLGH�D�IXUWKHU�GHWHUUHQW�E\�
OD\LQJ�D�IRXQGDWLRQ�IRU�WKH�)(&�WR�SXUVXH�D�³NQRZLQJ�DQG�ZLOOIXO´����DQG�WKHUHIRUH�FULPLQDO����
YLRODWLRQ�RI�WKH�VWDWXWH�����8�6�&�������J�G����(	-�,,�GRHV�QRW�DGGUHVV�ZK\�D�UXOH�ZRXOG�QRW�LQ�
WKLV�PDQQHU�VHUYH�WKHVH�LPSRUWDQW�ODZ�HQIRUFHPHQW�SXUSRVHV��HYHQ�LI�WKH�)(&�LV�ULJKW�WKDW�
SURPXOJDWLRQ�RI�D�UXOH�ZRXOG�QRW�VSHHG�FRPSOHWLRQ�RI�LQGLYLGXDO�HQIRUFHPHQW�DFWLRQV���

7KH�&RXUW¶V�0HPRUDQGXP�2SLQLRQ�UHODWHGO\�LGHQWLILHG�DV�D�VKRUWFRPLQJ�LQ�WKH�(	-�,�LWV�
IDLOXUH�WR�³GLVFXVV�ZKHWKHU�)LUVW�$PHQGPHQW�RU�GXH�SURFHVV�FRQFHUQV�PLJKW�LPSDLU�LWV�DELOLW\�WR�
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���

EULQJ�HQIRUFHPHQW�DFWLRQV�DJDLQVW�����JURXSV�LQ�WKH�DEVHQFH�RI�D�UHJXODWLRQ�SURYLGLQJ�FOHDU�
JXLGDQFH�DV�WR�ZKHQ�WKRVH�JURXSV�PXVW�UHJLVWHU�DV�D�SROLWLFDO�FRPPLWWHH�´������)��6XSS���G�DW�
������6XUSULVLQJO\��(	-�,,�RIIHUV�QR�UHVSRQVH�WR�WKH�&RXUW¶V�REVHUYDWLRQ��

7KH�SRWHQWLDO�SUREOHP��KRZHYHU��LV�LOOXVWUDWHG�E\�WKH�&OXE�IRU�*URZWK�FDVH�WKDW�WKH�&RXUW�
FLWHG�������)��6XSS���G�DW������FLWLQJ�)(&�Y��&OXE�IRU�*URZWK��&LY��1R�������FY�������508�
�'�'�&������7KHUH��WKH�&RPPLVVLRQ�EURXJKW�DQ�HQIRUFHPHQW�DFWLRQ�DJDLQVW�WKH�&OXE�IRU�*URZWK��D�
����JURXS��IRU�IDLOLQJ�WR�UHJLVWHU�DV�D�SROLWLFDO�FRPPLWWHH���,Q�LWV�DQVZHU�WR�WKH�)(&¶V�FRPSODLQW��
&OXE�IRU�*URZWK�VSHFLILFDOO\�DVVHUWHG�WKDW�³WKH�)(&�KDV�UHIXVHG�WR�SURYLGH�FRQFUHWH�JXLGDQFH�
>DERXW�SROLWLFDO�FRPPLWWHH�VWDWXV@�DQG��LQGHHG��UHFHQWO\�DEDQGRQHG�D�UXOHPDNLQJ�RQ�WKH�VXEMHFW��
GHFODULQJ�LW�ZRXOG�ZRUN�RXW�WKH�PHDQLQJ�RI�WKH�ODZ�RQ�D�FDVH�E\�FDVH�EDVLV�´ � � ��2Q�WKLV�EDVLV��
&OXE�IRU�*URZWK�WKHQ�UDLVHG�SUHFLVHO\�WKH�)LUVW�$PHQGPHQW�DQG�'XH�3URFHVV�GHIHQVHV�
DQWLFLSDWHG�E\�WKH�&RXUW¶V�0HPRUDQGXP�2SLQLRQ��

7KH�)(&¶V�XQUHDVRQDEOH�GHFLVLRQ�WR�UHIXVH�WR�FODULI\�WKH�YDJXH�
³SROLWLFDO�FRPPLWWHH´�UHVWULFWLRQV�E\�UXOHPDNLQJ��EXW�WR�HVWDEOLVK�
QHZ�SROLFLHV�YLD�UHWURDFWLYH�FDVH�E\�FDVH�DGMXGLFDWLRQ�YLRODWH�WKH�
$GPLQLVWUDWLYH�3URFHGXUH�$FW�DQG�WKH�)LUVW�DQG�)LIWK�$PHQGPHQWV���
6XFK�QHZ�SROLFLHV�FDQQRW�EH�DSSOLHG�WR�WKH�&OXE��

�
,G���������$V�QRWHG��WKLV�FDVH�LV�VWLOO�SHQGLQJ���
� 7KH������HOHFWLRQ�F\FOH�LV�QRZ�XQGHUZD\��ZLWK�VXEVWDQWLDO����DQG�XQVXUSULVLQJ����
HYLGHQFH�WKDW�����JURXSV�DUH�JHDULQJ�XS�IRU�WKHVH�HOHFWLRQV�DV�ZHOO� � 
 ��1RWKLQJ�LQ�(	-�,,��

�������������������������������������������������� �

��6HH�$QVZHU�DW����)(&�Y��&OXE�IRU�*URZWK��,QF���&LY��1R�������FY��������-XQH�����'�'�&����([�������
�� �

��6HH��H�J���-RKQ�6RORPRQ��&DVLQR�([HFXWLYH�&RQWULEXWHV����0LOOLRQ�WR�*LQJULFK�*URXS��:$6+��3267��
-DQ������������([�������UHSRUWLQJ�RQ�D�FDVLQR�H[HFXWLYH¶V�FRQWULEXWLRQ�WR�$PHULFDQ�6ROXWLRQV�IRU�:LQQLQJ�
WKH�)XWXUH��D�����JURXS�IRUPHG�E\�SURVSHFWLYH������SUHVLGHQWLDO�FDQGLGDWH�1HZW�*LQJULFK���1LQD�(DVWRQ��
*HW�5HDG\�IRU�WKH����%LOOLRQ�&DPSDLJQ��)25781(��0DU�����������([�������UHSRUWLQJ�RQ�����JURXSV�
SUHSDULQJ�WR�VSHQG�PRQH\�WR�LQIOXHQFH�WKH������HOHFWLRQV���5REHUW�9LWDOH��%URRNV�7DNHV�)LUVW�6WHS�LQ�
3RVVLEOH�5XQ�IRU�&RQJUHVV��&2/80%86�',63$7&+��-DQ������������([�������UHSRUWLQJ�RQ�D�FDQGLGDWH¶V�
FUHDWLRQ�RI�D�����JURXS�WR�SXUVXH�D������FRQJUHVVLRQDO�UXQ���:D\QH�6ODWHU��%LJ�PRQH\�7H[DQV�3D\LQJ�WR�
'HUDLO�&OLQWRQ��'$//$6�0251,1*�1(:6��'HF�����������([�������UHSRUWLQJ�RQ�HIIRUWV�WR�UDLVH�IXQGV�IRU�
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KRZHYHU��DGHTXDWHO\�H[SODLQV�ZK\�RU�KRZ�WKH�&RXUW¶V�ILQGLQJ�DV�WR�WKH�³SDWHQW�LQDGHTXDF\�RI�WKH�
FDVH�E\�FDVH�DSSURDFK�´�����)��6XSS���G�DW������ZDV�HUURQHRXV�RU�VKRXOG�EH�UHFRQVLGHUHG���7KH�
)(&����UHIHUULQJ�VPXJO\�WR�³DQ\�SHUFHLYHG�VKRUWFRPLQJ�ZLWK�WKH�HQIRUFHPHQW�SURFHVV�LGHQWLILHG´�
E\�WKLV�&RXUW�����)HG��5HJ�DW�������([�������HPSKDVLV�DGGHG�����VWLOO�KDV�QRW�JLYHQ�D�UHDVRQDEOH�
H[SODQDWLRQ�KRZ�LW�FDQ�HIIHFWLYHO\�VWHP�����JURXS�DEXVHV�RQ�D�FDVH�E\�FDVH�EDVLV�ZLWKRXW�D�
EDVHOLQH�UXOH���$FFRUGLQJO\��WKH�(	-�,,�IDLOV�WR�SDVV�$3$�PXVWHU��

%�� 7KH�&RPPLVVLRQ�+DV�)DLOHG�7R�([SODLQ�:K\�&DVH�E\�&DVH�$GMXGLFDWLRQ�
:LWKRXW�D�5XOH�,V�D�0RUH�(IIHFWLYH�0HDQV�RI�����(QIRUFHPHQW�WKDQ�
(QIRUFHPHQW�%DVHG�RQ�D�5XOH��

� ,Q�LWV�0HPRUDQGXP�2SLQLRQ��WKH�&RXUW�REVHUYHG�WKDW�(	-�,�³GLG�QRW�GLVFXVV�ZKHWKHU��RU�
ZK\��FDVH�E\�FDVH�DGMXGLFDWLRQ�ZRXOG�EH�PRUH�HIIHFWLYH�WKDQ�D�UXOH�DW�SUHYHQWLQJ�WKH�IORZ�RI�VRIW�
PRQH\�LQWR�IHGHUDO�FDPSDLJQV�´������)��6XSS���G�DW�������7KH�0HPRUDQGXP�2SLQLRQ�HOXFLGDWHG�
WKH�FRQFHUQ�WKH�)(&�QHHGHG�WR�DGGUHVV��

7KH�&RXUW�LV�WURXEOHG��KRZHYHU��E\�>WKH@�)(&¶V�ODFN�RI�H[SODQDWLRQ�
IRU�LWV�FRQFOXVLRQ�WKDW�DGMXGLFDWLRQ�LV�SUHIHUDEOH�WR�UXOHPDNLQJ�IRU�
UHJXODWLQJ�����JURXSV��������>7@KH�VLQJOH�SDUDJUDSK�WKDW�FRPSULVHV�
WKH�)(&¶V�UHDVRQLQJ�PHHNO\�QRWHV�ZKDW�DSSHDU�WR�EH�RQO\�WKUHH�
UHDVRQV�WKDW�UXOHPDNLQJ�³PD\�EH�LQDGYLVDEOH´�����������
�
7KHVH�³UHDVRQV�´�ZKLOH�SHUKDSV�VXIILFLHQW�WR�VXPPDUL]H�WKH�
FRPSOH[LWLHV�RI�UXOHPDNLQJ��GR�QRW�H[SODLQ�ZK\�DGMXGLFDWLRQ�
DYRLGV�WKHVH�RU�DGGLWLRQDO�FRPSOH[LWLHV���,QGHHG��WKH�RQO\�
FRQFOXVLRQ�WKDW�FDQ�EH�GUDZQ�IURP�WKLV�UHDVRQLQJ�LV�WKDW�WKH�
UHJXODWLRQ�RI�����JURXSV�LV�FRPSOLFDWHG���7KH�&RXUW�GRHV�QRW�
GLVDJUHH�ZLWK�WKDW�FRQFOXVLRQ���:KDW�WKH�(	-�IDLOV�WR�H[SODLQ��
KRZHYHU��LV�KRZ�WKH�SUREOHP�EHFRPHV�DQ\�OHVV�FRPSOLFDWHG�RU�DQ\�
PRUH�PDQDJHDEOH�LI�WKH�)(&�SXUVXHV�FDVH�E\�FDVH�DGMXGLFDWLRQ��

,G���HPSKDVLV�DGGHG�� � � �
�������������������������������������������������������������������������������������������������������������������������������������������������������������
����JURXSV�LQ�DQ�HIIRUW�WR�GHIHDW�6HQ��+LOODU\�&OLQWRQ¶V�SUHVLGHQWLDO�FDQGLGDF\��LQFOXGLQJ�WKH�IRUPDWLRQ�RI�
D�����JURXS�FDOOHG�³6WRS�+HU�1RZ´���
�� � ��6HH�DOVR�����)��6XSS���G�DW������³7KH�TXHVWLRQ��WKHUHIRUH�LV�QRW�ZKHWKHU�WKH�&RPPLVVLRQ�KDV�VWDWXWRU\�
DXWKRULW\�WR�EULQJ�HQIRUFHPHQW�DFWLRQV��EXW�ZKHWKHU�LW�DFWHG�UDWLRQDOO\�KHUH�E\�UHIXVLQJ�WR�SURPXOJDWH�D�
UXOH�LQ�IDYRU�RI�LWV�SXUSRUWHG�SUHIHUHQFH�IRU�SLHFHPHDO�DGMXGLFDWLRQV�WR�HQIRUFH�WKH�)(&$�DQG�%&5$�
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$OWKRXJK�WKH�&RXUW�WKXV�PDGH�DEXQGDQWO\�FOHDU�WKDW�DQ\�QHZ�(	-�PXVW�H[SODLQ�KRZ�FDVH�
E\�FDVH�HQIRUFHPHQW�RI�FDPSDLJQ�ILQDQFH�ODZV�DJDLQVW�����JURXSV�ZLWKRXW�D�EDVHOLQH�UXOH�LV�OHVV�
SUREOHPDWLF�WKDQ�D�UXOHPDNLQJ�ZRXOG�EH��(	-�,,�RQFH�DJDLQ�IDLOV�WR�DQVZHU�WKH�TXHVWLRQ���,W�GRHV�
QRW��IRU�LQVWDQFH��DGGUHVV�ZK\�WKH�LVVXDQFH�RI�D�UXOH�ZRXOG�QHFHVVDULO\�VZHHS�EH\RQG�����JURXSV�
WR�DIIHFW�³KXQGUHGV�RU�WKRXVDQGV´�RI�QRQ�SURILW�JURXSV��EXW�DGMXGLFDWLRQ�LQKHUHQWO\�ZRXOG�QRW��
LG���L�H���ZK\�D�UXOH�FDQQRW�EH�WDLORUHG�WR�WKH�SUREOHP�SRVHG�E\�����JURXSV��DQG�DYRLG�QRQ�SURILW�
JURXSV��LQ�MXVW�WKH�VDPH�ZD\�FDVH�E\�FDVH�HQIRUFHPHQW�FDQ�EH��DQG�LQGHHG��LQ�WKH�VDPH�ZD\�WKDW�
WKH�UXOHV�SURSRVHG�LQ������E\�&RPPLVVLRQHUV�7KRPDV�DQG�7RQHU��DQG�E\�WKH�*HQHUDO�&RXQVHO�
�VHH�%DFNJURXQG��3DUW�&��VXSUD���ZHUH�VR�WDLORUHG����0RUHRYHU��DV�GLVFXVVHG�DERYH��(	-�,,�GRHV�
QRW�DGGUHVV�WKH�SRLQW�WKDW�D�����UXOH��E\�SURYLGLQJ�FODULW\�DQG�JXLGDQFH��VKRXOG�HQKDQFH�ERWK�
YROXQWDU\�VHOI�FRPSOLDQFH�DQG�GHWHUUHQFH��WKHUHE\�UHGXFLQJ�WKH�QXPEHU�RI�HQIRUFHPHQW�DFWLRQV�
WKH�)(&�PD\�KDYH�WR�SXUVXH����

&�� 7KH�&RPPLVVLRQ�+DV�)DLOHG�7R�([SODLQ�+RZ�,W�&DQ�3URYLGH��
([�$QWH�*XLGDQFH�7R�����*URXSV�LQ�WKH�$EVHQFH�RI�D�5XOH��

7KH�0HPRUDQGXP�2SLQLRQ�VWDWHG�WKDW�WKH�&RPPLVVLRQ¶V�RULJLQDO�(	-�QHYHU�³GLVFXVVHG�
ZKHWKHU�WKH�DGMXGLFDWLRQ�RI�LQGLYLGXDO�FDVHV�WKDW�DUH�UHVROYHG�RQ�SDUWLFXODU�IDFWV�DQG�OHJDO�
WKHRULHV�ZRXOG�EH�HIIHFWLYH�DV�D�PHDQV�WR�SURYLGH�JXLGDQFH�WR�����JURXSV�JHQHUDOO\�´������)��
6XSS���G�DW�������(	-�,,�DOVR�IDLOV�WR�SURYLGH�DQ�DGHTXDWH�DQVZHU�WR�WKLV�LPSRUWDQW�SRLQW�EH\RQG�
DVVHUWLQJ�WKDW�WKH�)(&�LV�SURYLGLQJ�JXLGDQFH�WR�WKH�UHJXODWHG�FRPPXQLW\�WKURXJK�WKH�FDVHV�LW�
VHWWOHV���6HH����)HG��5HJ��DW�������([�������³$Q\�RUJDQL]DWLRQ�FDQ�ORRN�WR�WKH�SXEOLF�ILOHV�IRU�WKH�
3ROLWLFDO�&RPPLWWHH�6WDWXV�0DWWHUV�DQG�RWKHU�FORVHG�HQIRUFHPHQW�PDWWHUV��DV�ZHOO�DV�DGYLVRU\�
RSLQLRQV�DQG�ILOLQJV�LQ�FLYLO�HQIRUFHPHQW�FDVHV��IRU�JXLGDQFH�DV�WR�KRZ�WKH�&RPPLVVLRQ�KDV�

�������������������������������������������������������������������������������������������������������������������������������������������������������������
SURKLELWLRQV�RQ�WKH�VSHQGLQJ�RI�VRIW�PRQH\�LQ�IHGHUDO�HOHFWLRQV���7KH�&RPPLVVLRQ¶V�IDLOXUH�WR�SURYLGH�D�
UHDVRQHG�H[SODQDWLRQ�LV�VLPSO\�IDWDO�KHUH�XQGHU�KRUQERRN�DGPLQLVWUDWLYH�ODZ�´���
�
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���

DSSOLHG�WKH�VWDWXWRU\�GHILQLWLRQ�RI�µSROLWLFDO�FRPPLWWHH¶�WRJHWKHU�ZLWK�WKH�PDMRU�SXUSRVH�
GRFWULQH�´�����

%XW�HYHQ�DVVXPLQJ�WKDW�LW�FRXOG�HYHU�EH�UDWLRQDO�WR�VXJJHVW�WKDW�WKH�UHJXODWHG�FRPPXQLW\�
FDQ�REWDLQ�FOHDU�OHJDO�JXLGDQFH�E\�OHDILQJ�WKURXJK�DQ�XQWROG�QXPEHU�RI�)HGHUDO�5HJLVWHU�QRWLFHV��
*HQHUDO�&RXQVHO�UHSRUWV�LQ�FORVHG�HQIRUFHPHQW�DFWLRQV��SULRU�FRQFLOLDWLRQ�DJUHHPHQWV��DGYLVRU\�
RSLQLRQV��DQG�FRXUW�ILOLQJV��GRLQJ�VR�ZRXOG�EH�XQDYDLOLQJ�IRU�WZR�UHDVRQV���)LUVW��DV�FDQ�EH�VHHQ�
IURP�WKH�UHFHQW�VHWWOHPHQWV��WKH�)(&�VHHPV�WR�EH�JRLQJ�RXW�RI�LWV�ZD\�WR�DYRLG�UHOLDQFH�RQ�����
VWDWXV�DV�D�EDVLV�IRU�GHFLVLRQV��DQG�WKXV�SURYLGHV�QR�JXLGDQFH�WKDW�ZRXOG�LOOXPLQDWH�WKH�UHOHYDQFH�
RI�����VWDWXV�IRU�WKH�UHJXODWHG�FRPPXQLW\� � � ��6HFRQG��WKH�FRQFLOLDWLRQ�DJUHHPHQWV�ZKLFK�WKH�
&RPPLVVLRQ�SRLQWV�WR�DUH�QRW�VWDWHPHQWV�RI�ODZ�LVVXHG�E\�WKH�&RPPLVVLRQ��EXW�UDWKHU�WKH�SURGXFW�
RI�QHJRWLDWLRQV�EHWZHHQ�WKH�&RPPLVVLRQ�DQG�D�VHWWOLQJ�SDUW\���6XFK�VWDWHPHQWV�UHIOHFW�RQO\�ZKDW�
WKH�SDUWLHV�FDQ�DJUHH�WR�VD\��ZKLFK�REYLRXVO\�GLIIHUV�IURP�FDVH�WR�FDVH�DQG�SUHVHQWV�QR�VLQJOH�
FRKHUHQW�SLFWXUH�RI�WKH�ODZ���7KLUG��DV�WKLV�&RXUW�SUHYLRXVO\�QRWHG�ZLWK�UHJDUG�WR�&OXE�IRU�
*URZWK���³WKH�&RPPLVVLRQ¶V�FRPSODLQW�LV�EDVHG�RQ�IDFWV�VSHFLILF�WR�WKH�DFWLYLWLHV�DQG�VWDWHPHQWV�
RI�WKDW�RQH�JURXS��DQG�GHSHQGV�LQ�QR�ZD\�RQ�WKH�JURXS¶V�VWDWXV�DV�D�µSROLWLFDO�RUJDQL]DWLRQ¶�XQGHU�
VHFWLRQ�������(YHQ�LI�WKH�&RPPLVVLRQ�ZLQV�WKH�FDVH��LW�ZRXOG�OLNHO\�KDYH�QR�EHDULQJ�RQ�DQ\�RWKHU�
JURXS�UHJLVWHUHG�XQGHU�VHFWLRQ�����´������)��6XSS���G�DW��������
�������������������������������������������������� � ��7KH�FRQFLOLDWLRQ�DJUHHPHQWV�WKDW�WKH�)(&�H[HFXWHG�ZLWK�����JURXSV�GR�QRW�HYHQ�LQFOXGH�PXWXDO�
DJUHHPHQWV�WKDW�WKH�JURXSV�DFWXDOO\�YLRODWHG�WKH�ODZ�E\�IDLOLQJ�WR�UHJLVWHU�DV�SROLWLFDO�FRPPLWWHHV���6HH��
H�J��&RQFLOLDWLRQ�$JUHHPHQW�DW���9��6ZLIW�%RDW�9HWHUDQV�DQG�32:V�IRU�7UXWK��)(&�'HF������������085�
�������������([�������³6ROHO\�IRU�WKH�SXUSRVH�RI�VHWWOLQJ�WKLV�PDWWHU�H[SHGLWLRXVO\�DQG�DYRLGLQJ�OLWLJDWLRQ��
ZLWKRXW�DGPLVVLRQ�ZLWK�UHVSHFW�WR�DQ\�RWKHU�SURFHHGLQJ��DQG�ZLWK�QR�ILQGLQJ�RI�SUREDEOH�FDXVH�E\�WKH�
&RPPLVVLRQ��6ZLIW9HWV�DJUHHV�QRW�WR�FRQWHVW�WKH�&RPPLVVLRQ¶V�FRQFOXVLRQV�>WKDW�6ZLIW9HWV�ZURQJO\�
IDLOHG�WR�UHJLVWHU�DV�D�SROLWLFDO�FRPPLWWHH@�´���&RQFLOLDWLRQ�$JUHHPHQW�DW���9��/HDJXH�RI�&RQVHUYDWLRQ�
9RWHUV�HW�DO���)(&�'HF������������085��������([�������³,Q�RUGHU�WR�VHWWOH�WKLV�PDWWHU�DQG�DYRLG�WKH�FRVW�
DQG�WLPH�RI�IXUWKHU�SURFHHGLQJV��DQG�ZLWKRXW�DGPLWWLQJ�RU�GHQ\LQJ�HDFK�VSHFLILF�EDVLV�IRU�WKH�ILQGLQJV��
5HVSRQGHQWV�ZLOO�QR�ORQJHU�FRQWHVW�WKDW�>WKH\�VKRXOG�KDYH�UHJLVWHUHG�DV�D�SROLWLFDO�FRPPLWWHH@�´���
&RQFLOLDWLRQ�$JUHHPHQW�DW���9��0RYH2Q�RUJ�9RWHU�)XQG�HW�DO���)(&�'HF������������085��������([������
�VDPH���&RQFLOLDWLRQ�$JUHHPHQW�DW���9��3URJUHVV�IRU�$PHULFD�9RWHU�)XQG��)(&�)HE�������������085�
�������³3)$�9)�&RQFLOLDWLRQ�$JUHHPHQW´���([�������VDPH���
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,QGHHG��(	-�,,�LV�LQWHUQDOO\�LQFRQVLVWHQW�RQ�WKLV�SRLQW���:KLOH�WKH�&RPPLVVLRQ�DVVHUWV�WKDW�
LW�GRHV�SURYLGH�JHQHUDO�JXLGDQFH�WKURXJK�WKH�FDVHV�LW�SURVHFXWHV�RU�VHWWOHV��WKDW�SURSRVLWLRQ�LV�
HQWLUHO\�DW�RGGV�ZLWK�DQRWKHU�DVVHUWLRQ�LQ�(	-�,,���WKDW�D�JHQHUDO�UXOH�LV�XQZRUNDEOH��EHFDXVH�
HYHU\�FDVH�LV�VR�XQLTXHO\�IDFW�GHSHQGHQW�WKDW�QR�PHDQLQJIXO�UXOH�FDQ�EH�ZULWWHQ���6HH����)HG��
5HJ��DW�������([�������³$SSO\LQJ�WKH�PDMRU�SXUSRVH�GRFWULQH�������UHTXLUHV�WKH�IOH[LELOLW\�RI�D�
FDVH�E\�FDVH�DQDO\VLV�RI�DQ�RUJDQL]DWLRQ¶V�FRQGXFW�WKDW�LV�LQFRPSDWLEOH�ZLWK�D�RQH�VL]H�ILWV�DOO�
UXOH�´����,I��DV�WKH�&RPPLVVLRQ�FRQWHQGV��HDFK�FDVH�LV�VR�IDFW�VSHFLILF�WKDW�LW�LV�LPSRVVLEOH�WR�ZULWH�
D�UXOH��WKHQ�(	-�,,¶V�VXJJHVWLRQ�WKDW�����JURXSV�VKRXOG�EH�DEOH�WR�UHO\�RQ�WKH�LGLRV\QFUDWLF�OHJDO�
³SUHFHGHQWV´�FUHDWHG�E\�LQGLYLGXDO�QHJRWLDWHG�VHWWOHPHQWV�LV�LUUDWLRQDO�DQG�DEVXUG��

1RWDEO\��RQH�RI�WKH�VHWWOLQJ�����JURXSV��3)$�9)�VWDWHG�DW�WKH�WLPH�RI�LWV�VHWWOHPHQW�WKDW�
WKH�&RPPLVVLRQ�KDG�³UHIXVHG�WR�������LVVXH�D�UXOHPDNLQJ�GHOLQHDWLQJ�SHUPLVVLEOH�����DFWLYLWLHV´�
DQG�WKXV�³OHIW�DOO�����JURXSV��LQFOXGLQJ�3)$�9)��WR�WKHLU�RZQ�LQWHUSUHWDWLRQ�RI�WKH�ODZ�´ � � ��3)$�
9)�VDLG��³7KH�)(&�VXEVHTXHQWO\�DQQRXQFHG�D�µFDVH�E\�FDVH¶�HQIRUFHPHQW�SROLF\�DQG�RSHQHG�
LQYHVWLJDWLRQV�LQWR�YLRODWLRQV�RI�WKH�YHU\�VWDWXWHV�IRU�ZKLFK�WKH�&RPPLVVLRQ�KDG�UHIXVHG�WR�
SURYLGH�JXLGDQFH�´��,G���$OWKRXJK�3)$�9)�DJUHHG�WR�SD\�D�FLYLO�SHQDOW\�WR�FRQFOXGH�WKH�PDWWHU��
LWV�VWDWHPHQW�DVVHUWV�LW�³LV�QRW�DGPLWWLQJ�WR�DQ\�ZURQJ�GRLQJ�´��,G��

7KH�&RPPLVVLRQ�DOVR�DUJXHV�WKDW��HYHQ�LI�LW�KDG�SURPXOJDWHG�D�UHJXODWLRQ�GHDOLQJ�ZLWK�
����JURXSV��HQIRUFHPHQW�RI�WKDW�UHJXODWLRQ�ZRXOG�VWLOO�KDYH�WR�WDNH�SODFH�WKURXJK�FDVH�E\�FDVH�
DGMXGLFDWLRQ���6HH����)HG��5HJ��DW�������([�������³$Q\�UHYLVHG�UXOH�DGRSWHG�E\�WKH�&RPPLVVLRQ�
ZRXOG�VWLOO�KDYH�WR�EH�LQWHUSUHWHG�DQG�DSSOLHG�WKURXJK�WKH�YHU\�VDPH�VWDWXWRU\�HQIRUFHPHQW�
SURFHGXUHV�DV�FXUUHQWO\�H[LVW�´����7KLV�WUXLVP�PLVVHV�WKH�SRLQW���$�UXOH����SDUWLFXODUO\�WKH�W\SH�RI�
UXOH�SURSRVHG�E\�&RPPLVVLRQHUV�7RQHU�DQG�7KRPDV��DQG�E\�WKH�*HQHUDO�&RXQVHO����ZRXOG�
�������������������������������������������������� � ��3URJUHVV�IRU�$PHULFD�9RWHU�)XQG��3URJUHVV�IRU�$PHULFD�9RWHU�)XQG�6WDWHPHQW�RQ�WKH�$QQRXQFHG�
6HWWOHPHQW�ZLWK�WKH�)HGHUDO�(OHFWLRQ�&RPPLVVLRQ��)HE�����������DYDLODEOH�DW�KWWS���SIDYSWHUIXQG�FRP��([��
�������



��

���

SURYLGH�FOHDU��DGYDQFH�JXLGDQFH�WR�����JURXSV��DQG�WKDW�JXLGDQFH�LQ�LWVHOI�ZRXOG�KDYH�D�
VLJQLILFDQW�HGXFDWLYH�DQG�GHWHUUHQW�HIIHFW��WKHUHE\�SURPRWLQJ�FRPSOLDQFH��HYHQ�WKRXJK�WKH�)(&�
PLJKW�ODWHU�KDYH�WR�SXUVXH�HQIRUFHPHQW�DFWLRQV�DJDLQVW�JURXSV�WKDW�GR�QRW�FRPSO\�ZLWK�WKH�UXOH��

'�� 7KH�)(&¶V�6XJJHVWLRQ�7KDW�LWV������5XOHV�+DYH�(IIHFWLYHO\�
&XUWDLOHG�����$EXVHV�,V�1RW�6XSSRUWHG�E\�$Q\�(YLGHQFH��

7KH�)(&¶V�VXJJHVWLRQ�WKDW�LW�KDV�GHDOW�HIIHFWLYHO\�ZLWK�WKH�����VRIW�PRQH\�SUREOHP�E\�
LVVXLQJ�WZR�UXOHV�LQ�WKH������UXOHPDNLQJ����RQ�WKH�GHILQLWLRQ�RI�³FRQWULEXWLRQ´�DQG�D�UHYLVHG�
IRUPXOD�IRU�DOORFDWLRQ����KDV�QR�VXSSRUW�LQ�WKH�UHFRUG�RU�LQ�H[SHULHQFH���$IWHU�LW�YRWHG�WR�LVVXH�
WKRVH�UXOHV�LQ�$XJXVW�������DQG�DW�WKH�VDPH�WLPH�GHFLGHG�QRW�WR�LVVXH�DQ\�UXOH�IRFXVLQJ�RQ�����
VWDWXV���VRIW�PRQH\�VSHQGLQJ�E\�����JURXSV�FRQWLQXHG�XQDEDWHG�WKURXJK�WKH�1RYHPEHU������
HOHFWLRQ���7KH�3)$�9)�&RQFLOLDWLRQ�$JUHHPHQW��IRU�LQVWDQFH��SRLQWV�WR�UDPSDQW�VRIW�PRQH\�
VSHQGLQJ�E\�WKDW�����JURXS�DIWHU�WKH�$XJXVW������YRWH�WR�LVVXH�WKHVH�UXOHV��QRWLQJ�WKDW�LQ�
2FWREHU�������3)$�9)�VSHQW����������RQ�6SDQLVK�ODQJXDJH�79�DGV�SUDLVLQJ�*HRUJH�%XVK�DQG�
���������RQ�DGV�VXSSRUWLQJ�WKH�5HSXEOLFDQ�3DUW\�DQG�RSSRVLQJ�WKH�'HPRFUDWLF�3DUW\�� � � ��,W�
IXUWKHU�VWDWHV�WKDW�³>E@HWZHHQ�2FWREHU����DQG�WKH�*HQHUDO�(OHFWLRQ�RQ�1RYHPEHU����������3)$�
9)�DOVR�VSHQW������PLOOLRQ�RQ�GLUHFW�PDLO�SLHFHV��RYHU����������RQ�HPDLO�FRPPXQLFDWLRQV��DQG�
PRUH�WKDQ����������RQ�,QWHUQHW�EDQQHU�DGYHUWLVHPHQWV���$OO�RI�WKHVH�PDWHULDOV�VXSSRUWHG�*HRUJH�
%XVK�DQG�RU�DWWDFNHG�-RKQ�.HUU\�´��,G��������&HUWDLQO\��WKH�RYHU������PLOOLRQ�LQ�VRIW�PRQH\�
VSHQGLQJ�E\�����JURXSV�LQ�WKH������HOHFWLRQV�SURYLGHV�QR�VXSSRUW�IRU�WKH�&RPPLVVLRQ¶V�
DVVHUWLRQ�WKDW�LWV������UXOHV�FXUWDLOHG�WKH�SUREOHP��

1RU�LV�WKLV�VXUSULVLQJ���7KH�DOORFDWLRQ�UXOH�LVVXHG�LQ����������&�)�5�����������DGGUHVVHV�
VSHQGLQJ�E\�JURXSV�WKDW�DOUHDG\�KDYH�UHJLVWHUHG�DV�SROLWLFDO�FRPPLWWHHV��EXW�VD\V�QRWKLQJ�DERXW�
ZKHQ�D�JURXS�PXVW�UHJLVWHU�DV�D�SROLWLFDO�FRPPLWWHH����WKH�SUREOHP�DW�KDQG���0RUHRYHU��WKH������

�������������������������������������������������� � �3)$�9)�&RQFLOLDWLRQ�$JUHHPHQW��([�������������
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GHILQLWLRQ�RI�³FRQWULEXWLRQ�´����&�)�5������������LV�LQHIIHFWXDO���,W�SURYLGHV�WKDW�IXQGV�ZLOO�EH�
GHHPHG�³FRQWULEXWLRQV´�LI�WKH\�DUH�UDLVHG�LQ�UHVSRQVH�WR�D�VROLFLWDWLRQ�WKDW�FOHDUO\�LQGLFDWHV�³DQ\�
SRUWLRQ�RI�WKH�IXQGV�UHFHLYHG�ZLOO�EH�XVHG�WR�VXSSRUW�RU�RSSRVH�WKH�HOHFWLRQ´�RI�D�FDQGLGDWH������
&�)�5�������������7KXV��D�VROLFLWDWLRQ�WKDW�SURPRWHV�RU�DWWDFNV�D�FDQGLGDWH�E\�QDPH��DQG�VROLFLWV�
IXQGV��ZLOO�QRW�UHVXOW�LQ�D�³FRQWULEXWLRQ´�XQOHVV�WKH�VROLFLWDWLRQ�LWVHOI�PDNHV�D�FOHDU�UHIHUHQFH�WR�
WKH�XVH�RI�WKRVH�IXQGV�LQ�FRQQHFWLRQ�ZLWK�WKH�FDQGLGDWH¶V�HOHFWLRQ� � � ��$�����JURXS�FDQ�GUDIW�
DURXQG�WKH�UXOH��DQG�QRWKLQJ�IURP�WKH�H[SHULHQFH�LQ������RU������LQGLFDWHV�WKDW�WKLV�UXOH�KDV�
DFWHG�DV�DQ�HIIHFWLYH�EUDNH�RQ�����DEXVHV��

(�� 7KH�&RPPLVVLRQ�(UUV�LQ�$VVHUWLQJ�7KDW�D�%DVHOLQH�5XOH�RQ������
*URXSV�:RXOG�,JQRUH�WKH�'LIIHUHQFH�%HWZHHQ�6HFWLRQ�����³�
3ROLWLFDO�2UJDQL]DWLRQV´�DQG�)(&$�³3ROLWLFDO�&RPPLWWHHV�´�

7KH�&RPPLVVLRQ�DUJXHV�WKDW�LW�FDQQRW�SURFHHG�E\�UXOH�EHFDXVH�WDNLQJ�����VWDWXV�DORQH�DV�
DQ�LQGLFDWRU�RI�D�SROLWLFDO�FRPPLWWHH¶V�³PDMRU�SXUSRVH´�LV�QHFHVVDULO\�RYHUEURDG������)HG��5HJ��DW�
������([�������³%\�GHILQLWLRQ������RUJDQL]DWLRQV�PD\�HQJDJH�LQ�D�KRVW�RI�6WDWH��ORFDO��DQG�QRQ�
HOHFWRUDO�DFWLYLW\�ZHOO�RXWVLGH�WKH�&RPPLVVLRQ¶V�MXULVGLFWLRQ�´�����

7KLV�DUJXPHQW�NQRFNV�GRZQ�WKH�SURYHUELDO�VWUDZ�PDQ��EHFDXVH�QR�RQH�KDV�SURSRVHG��DQG�
WKH�GUDIW�UXOHV�DFWXDOO\�FRQVLGHUHG�E\�WKH�&RPPLVVLRQ�GLG�QRW�VXJJHVW��WKDW�DOO�����JURXSV�SHU�VH�
PHHW�WKH�³PDMRU�SXUSRVH´�WHVW�IRU�SROLWLFDO�FRPPLWWHH�VWDWXV���5DWKHU��ERWK�WKH�7RQHU�7KRPDV�
SURSRVDO�DQG�*HQHUDO�&RXQVHO¶V�SURSRVDO�H[FOXGHG�����JURXSV�HQJDJHG�LQ�SXUHO\�QRQ�IHGHUDO�RU�
QRQ�HOHFWRUDO�DFWLYLW\���7KH�7RQHU�7KRPDV�UXOH�GHHPHG�VHFWLRQ�����JURXSV�WR�PHHW�WKH�³PDMRU�
SXUSRVH´�SURQJ�RI�WKH�SROLWLFDO�FRPPLWWHH�WHVW��EXW�H[SUHVVO\�H[FOXGHG�WKRVH�����JURXSV�WKDW��

�������������������������������������������������� �

��7KLV�GLVWLQFWLRQ�LV�PDGH�FOHDU�LQ�WKH�&RPPLVVLRQ¶V�ILUVW�(	-�H[SODLQLQJ�WKLV�UXOH������)HG��5HJ���������
�������1RY�������������$�5��������QRWLQJ�WKDW�³WKH�UXOH¶V�IRFXV�RQ�WKH�SODQQHG�XVH�RI�IXQGV�OHDYHV�WKH�
JURXS�LVVXLQJ�WKH�FRPPXQLFDWLRQ�ZLWK�FRPSOHWH�FRQWURO�RYHU�ZKHWKHU�LWV�FRPPXQLFDWLRQV�ZLOO�WULJJHU�
QHZ�VHFWLRQ�������´�DQG�³>P@DQ\�JURXSV¶�IXQGUDLVLQJ�VROLFLWDWLRQV�ZLOO�VD\�QRWKLQJ�RI�DQ�HOHFWRUDO�
REMHFWLYH�UHJDUGLQJ�WKH�XVH�RI�IXQGV´���
���
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H�J���ZHUH�RUJDQL]HG�VROHO\�WR�LQIOXHQFH�QRQ�IHGHUDO�DFWLYLWLHV��RU�UHIHUHQGD�DQG�EDOORW�PHDVXUHV��
RU�WKH�VHOHFWLRQ�RI�LQGLYLGXDOV�WR�QRQ�HOHFWHG�SRVLWLRQV��VXFK�DV�MXGJHVKLSV� � � ��7KH�*HQHUDO�
&RXQVHO¶V�SURSRVHG�UXOH�ZDV�VWUXFWXUHG�WKH�VDPH�ZD\��WR�H[FOXGH�IURP�WKH�VSHFLDO�WUHDWPHQW�
DFFRUGHG�WR�����JURXSV�WKRVH�����JURXSV�HQJDJHG�LQ�QRQ�IHGHUDO�RU�QRQ�HOHFWRUDO�DFWLYLWLHV� � 
 ��

�������������������������������������������������� 	 ��7KH�7RQHU�7KRPDV�SURSRVDO�VWDWHG��
�

)RU�SXUSRVHV�RI�>WKH�³PDMRU�SXUSRVH´�WHVW@��D�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�JURXS�RI�
SHUVRQV�WKDW�LV�RUJDQL]HG�XQGHU�6HFWLRQ�����������KDV�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�RQH�RU�
PRUH�)HGHUDO�RU�QRQ�)HGHUDO�FDQGLGDWHV�DV�LWV�PDMRU�SXUSRVH��XQOHVV�LW�LV�D�W\SH�RI�
RUJDQL]DWLRQ�GHVFULEHG�DV�IROORZV��
7KH�FDPSDLJQ�RUJDQL]DWLRQ�RI�DQ�LQGLYLGXDO�VHHNLQJ�QRPLQDWLRQ��HOHFWLRQ��DSSRLQWPHQW�

RU�VHOHFWLRQ�WR�D�QRQ�)HGHUDO�RIILFH��
$�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�JURXS�RI�SHUVRQV�WKDW�LV�RUJDQL]HG�VROHO\�IRU�WKH�

SXUSRVH�RI�SURPRWLQJ�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�FDQGLGDWHV�WR�RQH�RU�PRUH�
QRQ�)HGHUDO�RIILFH��

$�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�JURXS�RI�SHUVRQV�ZKRVH�QRPLQDWLRQ�RU�HOHFWLRQ�
DFWLYLWLHV�UHODWH�VROHO\�WR�HOHFWLRQV�ZKHUH�QR�FDQGLGDWH�IRU�)HGHUDO�RIILFH�DSSHDUV�
RQ�WKH�EDOORW��

$�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�JURXS�RI�SHUVRQV�WKDW�LV�RUJDQL]HG�VROHO\�IRU�WKH�
SXUSRVH�RI�LQIOXHQFLQJ�VWDWH�EDOORW�LQLWLDWLYHV�RU�UHIHUHQGD��RU�

$�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�JURXS�RI�SHUVRQV�WKDW�LV�RUJDQL]HG�VROHO\�IRU�WKH�
SXUSRVH�RI�LQIOXHQFLQJ�WKH�QRPLQDWLRQ�RU�DSSRLQWPHQW�RI�LQGLYLGXDOV�WR�RQH�RU�
PRUH�QRQ�HOHFWHG�RIILFHV��RU�WKH�QRPLQDWLRQ��HOHFWLRQ��RU�VHOHFWLRQ�RI�LQGLYLGXDOV�
WR�OHDGHUVKLS�SRVLWLRQV�ZLWKLQ�D�SROLWLFDO�SDUW\���

)(&�$JHQGD�'RF���������$�5��������([������DW������SURSRVHG���������D�������
�� � ��7KH�*HQHUDO�&RXQVHO¶V�SURSRVDO�VWDWHG��
�

([FHSWLRQV�WR�����UXOHV���3DUDJUDSKV��D�����DQG��D�����RI�WKLV�VHFWLRQ�GR�QRW�DSSO\�ZKHUH�
WKH�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�RWKHU�JURXS�RI�SHUVRQV�LV�DQ\�RI�WKH�IROORZLQJ��

�
�L���� $�FDPSDLJQ�RUJDQL]DWLRQ�RI�DQ�LQGLYLGXDO�VHHNLQJ�QRPLQDWLRQ��HOHFWLRQ��

DSSRLQWPHQW�RU�VHOHFWLRQ�WR�D�QRQ�)HGHUDO�RIILFH��
�

�LL��� $�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�RWKHU�JURXS�RI�SHUVRQV�ZKRVH�HOHFWLRQ�RU�
QRPLQDWLRQ�DFWLYLWLHV�UHODWHG�VROHO\�WR�HOHFWLRQV�ZKHUH�QR�FDQGLGDWH�IRU�)HGHUDO�
RIILFH�DSSHDUV�RQ�WKH�EDOORW��RU��

�
�LLL�� $�FRPPLWWHH��FOXE��DVVRFLDWLRQ�RU�RWKHU�JURXS�RI�SHUVRQV�WKDW�LV�RUJDQL]HG�DQG�

RSHUDWHG�H[FOXVLYHO\�IRU�DQ\�RI�WKH�IROORZLQJ�SXUSRVHV��
�
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���

7KH�&RPPLVVLRQ�DOVR�DSSHDUV�WR�DUJXH�WKDW�D�JURXS¶V�����VWDWXV�SURYHV�QRWKLQJ�DW�DOO�
DERXW�LWV�PDMRU�SXUSRVH���%XW�WKDW�LV�SODLQO\�ZURQJ���D�JURXS¶V�VHOI�LGHQWLILFDWLRQ�DV�D�����
³SROLWLFDO�RUJDQL]DWLRQ´�LV�LQGLVSXWDEO\�UHOHYDQW�WR�ZKHWKHU�LW�PHHWV�WKH�³PDMRU�SXUSRVH´�SURQJ�RI�
WKH�SROLWLFDO�FRPPLWWHH�WHVW��EHFDXVH�WKDW�JURXS�LV�³RUJDQL]HG�DQG�RSHUDWHG�SULPDULO\�IRU�WKH�
SXUSRVH�RI�GLUHFWO\�RU�LQGLUHFWO\�DFFHSWLQJ�FRQWULEXWLRQV�RU�PDNLQJ�H[SHQGLWXUHV��RU�ERWK��IRU�DQ�
H[HPSW�IXQFWLRQ�´�����8�6�&��������H������HPSKDVLV�DGGHG����$Q�³H[HPSW�IXQFWLRQ´�LV�GHILQHG�DV�
WKH�³IXQFWLRQ�RI�LQIOXHQFLQJ�RU�DWWHPSWLQJ�WR�LQIOXHQFH�WKH�VHOHFWLRQ��QRPLQDWLRQ��HOHFWLRQ��RU�
DSSRLQWPHQW�RI�DQ\�LQGLYLGXDO�WR�DQ\�)HGHUDO��6WDWH��RU�ORFDO�SXEOLF�RIILFH�RU�RIILFH�LQ�D�SROLWLFDO�
RUJDQL]DWLRQ��RU�WKH�HOHFWLRQ�RI�3UHVLGHQWLDO�RU�9LFH�3UHVLGHQWLDO�HOHFWRUV�´�����8�6�&��������H�������
7KXV��XQOHVV�D�SROLWLFDO�RUJDQL]DWLRQ�LV�LQYROYHG�VROHO\�ZLWK�WKH�VHOHFWLRQ�RU�DSSRLQWPHQW�RI�
LQGLYLGXDOV�WR�QRQ�HOHFWRUDO�RIILFH��WKDW�JURXS¶V�SULPDU\�SXUSRVH�LV�WR�DFFHSW�FRQWULEXWLRQV�DQG�RU�
PDNH�H[SHQGLWXUHV�LQ�VXSSRUW�RI�WKH�HOHFWLRQ�RI�LQGLYLGXDOV�WR�RIILFH����

,QGHHG��LQ�0F&RQQHOO�Y��)(&��WKH�6XSUHPH�&RXUW�VSHFLILFDOO\�UHFRJQL]HG�WKH�SDUWLVDQ�
HOHFWRUDO�REMHFWLYHV�RI�����JURXSV��REVHUYLQJ�WKDW�³>V@HFWLRQ�����µSROLWLFDO�RUJDQL]DWLRQV¶�DUH��
XQOLNH�������F��JURXSV��RUJDQL]HG�IRU�WKH�H[SUHVV�SXUSRVH�RI�HQJDJLQJ�LQ�SDUWLVDQ�SROLWLFDO�
DFWLYLW\�´������8�6����������Q��������������7KH�&RXUW�DOVR�QRWHG�WKDW�����JURXSV�³E\�GHILQLWLRQ�
HQJDJH�LQ�SDUWLVDQ�SROLWLFDO�DFWLYLW\��������´��,G��DW�������7KLV�GHVFULSWLRQ�LQ�0F&RQQHOO��DQG�WKH�

�������������������������������������������������������������������������������������������������������������������������������������������������������������
�$���� ,QIOXHQFLQJ�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�RQH�RU�PRUH�FDQGLGDWHV�WR�QRQ�

)HGHUDO�RIILFHV��
�

�%���� ,QIOXHQFLQJ�RQH�RU�PRUH�VWDWH�EDOORW�LQLWLDWLYHV��UHIHUHQGD��FRQVWLWXWLRQDO�
DPHQGPHQWV��RU�ERQG�LVVXHV��RU�

�
�&���� ,QIOXHQFLQJ�WKH�VHOHFWLRQ�RU�DSSRLQWPHQW�RI�RQH�RU�PRUH�LQGLYLGXDOV�WR�

QRQ�HOHFWHG�RIILFHV��RU�WKH�QRPLQDWLRQ��HOHFWLRQ��VHOHFWLRQ��RU�
DSSRLQWPHQW�RI�RQH�RU�PRUH�LQGLYLGXDOV�WR�OHDGHUVKLS�SRVLWLRQV�ZLWKLQ�D�
SROLWLFDO�SDUW\��

�
)(&�$JHQGD�'RF���������$�5��������([������DW��������SURSRVHG���������D�������
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���

UXOHV�SURSRVHG�LQ�WKH������UXOHPDNLQJ��EHOLH�WKH�LUUDWLRQDO�VXJJHVWLRQ�LQ�(	-�,,��VHH����)HG��5HJ��
DW�������([�������WKDW�����VWDWXV�LV�QRW�D�XVHIXO�EDVHOLQH�LQGLFDWRU�RI�DQ�RUJDQL]DWLRQ¶V�PDMRU�
SXUSRVH��

7KH�&RPPLVVLRQ�LWVHOI�KDV�SUHYLRXVO\�UHFRJQL]HG�WKLV�YHU\�SRLQW���,Q�WKH�³)DFWXDO�DQG�
/HJDO�$QDO\VLV´�DGRSWHG�E\�WKH�&RPPLVVLRQ�WR�VXSSRUW�LWV�³UHDVRQ�WR�EHOLHYH´�ILQGLQJ�LQ�WKH�
HQIRUFHPHQW�DFWLRQ�DJDLQVW�3)$�9)��WKH�&RPPLVVLRQ�GHVFULEHG�3)$�9)¶V�VWDWXV�DV�D�����JURXS��
QRWHG�WKH�WD[�ODZ�GHILQLWLRQ�RI�³H[HPSW�IXQFWLRQ�´�DQG�VDLG��³>D@V�D�IDFWXDO�PDWWHU��WKHUHIRUH��DQ�
RUJDQL]DWLRQ�WKDW�DYDLOV�LWVHOI�RI�����VWDWXV�KDV�HIIHFWLYHO\�GHFODUHG�WKDW�LWV�SULPDU\�SXUSRVH�LV�
LQIOXHQFLQJ�HOHFWLRQV�RI�RQH�NLQG�RU�DQRWKHU�´ � � ��,W�UHSHDWHG�WKLV�VDPH�FRQFOXVLRQ�LQ�WKH�6ZLIWERDW�
9HWHUDQV�FDVH� � � ���

7KLV�HQWLUHO\�UDWLRQDO�REVHUYDWLRQ�LV�FRQVLVWHQW�ZLWK�WKH�YLHZ�HVSRXVHG�E\�WKH�)(&¶V�
*HQHUDO�&RXQVHO�ZKR��GXULQJ�WKH������UXOHPDNLQJ��QRWHG�WKDW�³WKHUH�DSSHDUV�WR�EH�VXEVWDQWLDO�
FRQJUXHQFH�EHWZHHQ��RQ�WKH�RQH�KDQG��RUJDQL]DWLRQV�WKDW�XQGHU�VHFWLRQ�����DUH�µRUJDQL]HG�DQG�
RSHUDWHG�SULPDULO\�IRU�WKH�SXUSRVH�RI¶�LQIOXHQFLQJ�QRPLQDWLRQV�RU�HOHFWLRQV�>WR�RIILFH@��DQG�RQ�WKH�
RWKHU�KDQG��JURXSV�µWKH�PDMRU�SXUSRVH�RI�ZKLFK�LV�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�D�FDQGLGDWH¶��
%XFNOH\������8�6��DW����´�)(&�$JHQGD�'RF���������$�5��������([�����DW����DQG�ZKR�ODWHU�
WUHQFKDQWO\�REVHUYHG�WKDW�³DQ�RUJDQL]DWLRQ¶V�GHFLVLRQ�WR�DYDLO�LWVHOI�RI�����VWDWXV�LV�LQKHUHQWO\�

�������������������������������������������������� �

��)DFWXDO�DQG�/HJDO�$QDO\VLV�DW����3URJUHVV�IRU�$PHULFD�9RWHU�)XQG��085��������1RY�������������([��
������7KLV�)DFWXDO�DQG�/HJDO�$QDO\VLV�LV�DGRSWHG�E\�WKH�&RPPLVVLRQ�LWVHOI��DQG�WKXV�LV�QRW�MXVW�WKH�
H[SUHVVLRQ�RI�WKH�YLHZV�RI�WKH�*HQHUDO�&RXQVHO����
�� �

��)DFWXDO�DQG�/HJDO�$QDO\VLV�DW����6ZLIW�%RDW�9HWV�DQG�32:V�IRU�7UXWK��085V������DQG��������0DUFK�
����������([��������7KH�&RPPLVVLRQ�KDV�XVHG�WKLV�VDPH�IRUPXODWLRQ�LQ�SUHYLRXV�HQIRUFHPHQW�DFWLRQV���6HH�
)DFWXDO�DQG�/HJDO�$QDO\VLV�DW�����&RXQFLO�IRU�5HVSRQVLEOH�*RYHUQPHQW��,QF���085�����5���$SU������
�������([��������7KH�&RPPLVVLRQ�KDV�DOVR�IUHTXHQWO\�FLWHG�WKH�VHFWLRQ�����VWDQGDUG�DV�HTXLYDOHQW�WR�WKH�
³PDMRU�SXUSRVH´�SURQJ�RI�WKH�WHVW�IRU�SROLWLFDO�FRPPLWWHH�VWDWXV�LQ�SDVW�DGYLVRU\�RSLQLRQV���6HH��H�J���)(&�
$GYLVRU\�2SLQLRQ���������([�������)(&�$GYLVRU\�2SLQLRQ����������([�������DQG�)(&�$GYLVRU\�2SLQLRQ�
���������([�������
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���

LQGLFDWLYH�RI�LWV�FKRLFH�WR�HQJDJH�SULQFLSDOO\�LQ�HOHFWRUDO�DFWLYLW\�´��)(&�$JHQGD�'RF��������
�$�5��������([������DW�����

(	-�,,�LV�D�FRPSOHWH�DERXW�IDFH�IURP�WKH�)(&¶V�SUHYLRXVO\�DGRSWHG�YLHZ�RI�WKH�
VLJQLILFDQFH�RI�����VWDWXV���$FFRUGLQJO\��(	-�,,�XQGHUPLQHV�WKH�)(&¶V�DUJXPHQW�WKDW�FODULW\�FDQ�
EH�DFKLHYHG�WKURXJK�FDVH�E\�FDVH�DGMXGLFDWLRQ���:KLOH�WKH�&RPPLVVLRQ�IRXQG�����JURXS�VWDWXV�
VLJQLILFDQW�LQ�WKH�3)$�9)�DQG�WKH�6ZLIWERDW�9HWHUDQV�FDVHV��(	-�,,�GLVDYRZV�WKH�UHOHYDQFH�RI�
����VWDWXV�DQG�OHDYHV�JURXSV�ZLWK�QR�FOHDU�OLQHV�IRU�ZKHQ�WKHLU�DFWLYLW\�ZLOO�WULJJHU�)(&$�
UHJXODWLRQ���

3ODLQWLIIV�GR�QRW�GHQ\�WKDW�VRPH�NLQG�RI�IDFWXDO�H[DPLQDWLRQ�ZRXOG�EH�QHFHVVDU\�WR�
GHWHUPLQH�ZKHWKHU�D�����JURXS�IDOOV�ZLWKLQ�RQH�RI�WKH�H[FHSWLRQV�HVWDEOLVKHG�XQGHU�WKH�SURSRVHG�
7RQHU�7KRPDV�UXOH��RU�DQRWKHU�FRPSDUDEOH�UXOH���+RZHYHU��VXFK�DQ�DQDO\VLV�ZRXOG�EH�IDU�
VLPSOHU�WKDQ�WKH�LQWHQVLYH��IDFW�EDVHG�DQDO\VLV�WKDW�WKH�)(&�VXJJHVWV�LV�QHFHVVDU\�LQ�HDFK�FDVH�LQ�
WKH�DEVHQFH�RI�D�UXOH���6XFK�D�GHWHUPLQDWLRQ�ZRXOG�DOVR�EH�HDVLHU�IRU�����JURXSV�WKHPVHOYHV�WR�
XQGHUVWDQG��DQG�DFFRUGLQJO\�ZRXOG�SURPRWH�FRPSOLDQFH��

)�� 7KH�&RPPLVVLRQ¶V�$UJXPHQW�7KDW�,W�6KRXOG�(VFKHZ�,VVXLQJ�
D�����5XOH�%HFDXVH�,W�0LJKW�%H�8QGHU�LQFOXVLYH�,V�,UUDWLRQDO��

$IWHU�ILUVW�DUJXLQJ��HUURQHRXVO\��WKDW�D�����UXOH�ZRXOG�EH�RYHU�LQFOXVLYH�EHFDXVH�LW�ZRXOG�
VZHHS�LQ�WRR�PDQ\�����JURXSV��WKH�&RPPLVVLRQ�WKHQ�DUJXHV�WKDW�VXFK�D�UXOH�ZRXOG�EH�XQGHU�
LQFOXVLYH�EHFDXVH�LW�ZRXOG�QRW�DSSO\�WR�JURXSV�VXFK�DV�����F�����RUJDQL]DWLRQV���7KLV�DUJXPHQW��
WRR��LV�EHVLGH�WKH�SRLQW���$�UXOH�WKDW�IRFXVHG�RQ�����JURXSV�ZRXOG�QRW�EH�WKH�H[FOXVLYH�WHVW�IRU�
SROLWLFDO�FRPPLWWHH�VWDWXV��QRU�ZRXOG�LW�LQ�DQ\�ZD\�XQGHUPLQH�WKH�&RPPLVVLRQ¶V�HIIRUWV�WR�
GHWHUPLQH�ZKHWKHU�D�QRQ�����JURXS�VKRXOG�UHJLVWHU�DV�D�SROLWLFDO�FRPPLWWHH���7KH�7RQHU�7KRPDV�
SURSRVHG�UXOH��IRU�H[DPSOH��GLG�QRW�SXUSRUW�WR�EH�WKH�RQO\�WHVW�IRU�GHWHUPLQLQJ�SROLWLFDO�
FRPPLWWHH�VWDWXV���8QGHU�7RQHU�7KRPDV��QRQ�����JURXSV�ZRXOG�VWLOO�EH�VXEMHFW�WR�WKH�FXUUHQW�
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ODZ��ZKLFK�ZRXOG�EH�DSSOLHG�RQ�D�FDVH�E\�FDVH�EDVLV�WR�GHWHUPLQH�LI�VXFK�JURXSV�PHHW�WKH�PDMRU�
SXUSRVH�VWDQGDUG�DQG�KDYH�PDGH��������LQ�H[SHQGLWXUHV�RU�FRQWULEXWLRQV���7KH�*HQHUDO�
&RXQVHO¶V�SURSRVHG�UXOH�WRRN�D�GLIIHUHQW�DSSURDFK�RI�VHWWLQJ�IRUWK�D�FRPSUHKHQVLYH�WHVW�WKDW�
ZRXOG�FODULI\�WKH�SROLWLFDO�FRPPLWWHH�VWDQGDUG�IRU�DOO�JURXSV��EXW�ZLWKLQ�WKDW�UXOH��GHDOW�
VHSDUDWHO\�ZLWK�����JURXSV�DV�D�VSHFLDO�FDVH���%RWK�WKHVH�SURSRVDOV�GHPRQVWUDWH�WKH�SURSRVLWLRQ�
WKDW��HYHQ�LI�D�UXOH�UHJXODWLQJ�����JURXSV�ZRXOG�QRW�FRYHU�DOO�JURXSV�WKDW�VKRXOG�UHJLVWHU�DV�
SROLWLFDO�FRPPLWWHHV��WKDW�GRHV�QRW�PHDQ�VXFK�D�UXOH�ZRXOG�EH�LQHIIHFWXDO�LQ�GHWHUPLQLQJ�WKH�
VWDWXV�RI�D�PDMRU�VXEVHW�RI�SROLWLFDO�FRPPLWWHHV�WKDW�LV�UHVSRQVLEOH�IRU�WKH�PRVW�ZLGHVSUHDG�
FDPSDLJQ�ILQDQFH�DEXVHV��

,Q�DQ\�HYHQW��ZKHWKHU�RU�QRW�WKH�)(&¶V�FDVH�E\�FDVH�DSSURDFK�LV�DSSURSULDWH�IRU�VRPH�RU�
DOO�QRQ�����JURXSV�KDV�QR�EHDULQJ�RQ�WKH�TXHVWLRQ�SRVHG�E\�WKLV�&RXUW����ZKHWKHU�WKH�FDVH�E\�
FDVH�RQO\�DSSURDFK�LV�EHWWHU�IRU�GHDOLQJ�ZLWK�����JURXSV�WKHPVHOYHV���7KH�UHFRUG�RI�WKH������DQG�
�����F\FOHV�PDNHV�FOHDU�WKDW�����JURXSV�KDYH�SHUSHWUDWHG�WKH�ODUJHVW�DEXVHV�RI�XQUHJXODWHG�VRIW�
PRQH\�LQ�IHGHUDO�HOHFWLRQV���)XUWKHU��WKH�VLPLODULW\�EHWZHHQ�����WD[�VWDWXV�DQG�WKH�PDMRU�SXUSRVH�
VWDQGDUG����DV�WKH�*HQHUDO�&RXQVHO�VD\V��WKH�IRUPHU�LV�³LQKHUHQWO\�LQGLFDWLYH´�RI�WKH�ODWWHU����
DOORZV�WKH�XVH�RI�WD[�VWDWXV�DV�D�ORJLFDO�DQG�IDLU�EDVHOLQH�LQGLFDWRU�IRU�PHHWLQJ�WKH�PDMRU�SXUSRVH�
WHVW�LQ�WKH�FDVH�RI�����JURXSV��ZLWK�D�OLPLWHG�QXPEHU�RI�FOHDU�H[FHSWLRQV�WKDW�ZHUH�GHWDLOHG�LQ�WKH�
SURSRVHG�UXOHV�IURP�WKH������UXOHPDNLQJ����7KLV�LV�H[DFWO\�ZK\�LW�PDNHV�VHQVH�IRU�WKH�)(&�WR�
LVVXH�D�UXOH�WKDW�IRFXVHV�RQ�����JURXSV�LQ�SDUWLFXODU��ZKLOH�VWLOO�DOORZLQJ�FDVH�E\�FDVH�
HQIRUFHPHQW�DFWLRQV�DJDLQVW�RWKHU�JURXSV�WKDW�PD\�DOVR�EH�UHTXLUHG�WR�UHJLVWHU�DV�SROLWLFDO�
FRPPLWWHHV��
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,,�� 7KH�(	-�,,�,V�)DWDOO\�3UHPLVHG�RQ�D�)XQGDPHQWDO�0LVLQWHUSUHWDWLRQ�RI�/DZ��
� $SDUW�IURP�IDLOLQJ�WR�DGGUHVV�WKH�PXOWLSOH�TXHVWLRQV�DQG�FRQFHUQV�WKLV�&RXUW�HQXPHUDWHG�
LQ�LWV�0HPRUDQGXP�2SLQLRQ��WKHUH�LV�DQ�HQWLUHO\�VHSDUDWH�IDWDO�GHIHFW�DW�WKH�KHDUW�RI�(	-�,,���LW�LV�
SUHPLVHG�RQ�D�PLVLQWHUSUHWDWLRQ�RI�WKH�)(&$�DV�FRQVWUXHG�LQ�%XFNOH\�DQG�0F&RQQHOO���%HFDXVH�
WKH�)(&¶V�LQWHUSUHWDWLRQ�RI�WKH�)(&$�LV�FRQWUDU\�WR�ODZ��(	-�,,�PXVW�EH�VHW�DVLGH���6HH���8�6�&��
���������$���

$�� 8QGHU�6XSUHPH�&RXUW�3UHFHGHQW��D�*URXS�,V�D�³3ROLWLFDO�&RPPLWWHH´�:KHUH�
,WV�0DMRU�3XUSRVH�,V�WKH�1RPLQDWLRQ�RU�(OHFWLRQ�RI�D�)HGHUDO�&DQGLGDWH��DQG�
,W�6SHQGV�RU�&ROOHFWV�0RQH\�)RU�WKH�3XUSRVH�RI�,QIOXHQFLQJ�D�)HGHUDO�
(OHFWLRQ��

� 7KH�)(&$�GHILQHV�D�³SROLWLFDO�FRPPLWWHH´�DV�D�JURXS�³ZKLFK�UHFHLYHV�FRQWULEXWLRQV�
DJJUHJDWLQJ�LQ�H[FHVV�RI��������GXULQJ�D�FDOHQGDU�\HDU�RU�ZKLFK�PDNHV�H[SHQGLWXUHV�DJJUHJDWLQJ�
LQ�H[FHVV�RI��������GXULQJ�D�FDOHQGDU�\HDU������´����8�6�&�����������$����7KH�VWDWXWH��LQ�WXUQ��
GHILQHV�³H[SHQGLWXUH´�DQG�³FRQWULEXWLRQ´�WR�HQFRPSDVV�DQ\�VSHQGLQJ�RU�IXQGUDLVLQJ��
UHVSHFWLYHO\��³IRU�WKH�SXUSRVH�RI�LQIOXHQFLQJ´�DQ�HOHFWLRQ���,G��DW����������$��L���³FRQWULEXWLRQ´���
LG��DW�����$��L���³H[SHQGLWXUH´����

,Q�%XFNOH\��WKH�6XSUHPH�&RXUW�DGGUHVVHG�FRQVWLWXWLRQDO�FRQFHUQV�WKDW�WKH�VWDWXWRU\�
GHILQLWLRQ�RI�³SROLWLFDO�FRPPLWWHH´�ZDV�RYHUEURDG�DQG��WR�WKH�H[WHQW�LW�LQFRUSRUDWHG�WKH�GHILQLWLRQ�
RI�³H[SHQGLWXUH�´�YDJXH�DV�ZHOO�������8�6��DW���������7KH�6XSUHPH�&RXUW�IRXQG�WKH�WHUP�
³H[SHQGLWXUH´�FDXVHG�³OLQH�GUDZLQJ�SUREOHPV´�E\�SRWHQWLDOO\�³HQFRPSDVVLQJ�ERWK�LVVXH�
GLVFXVVLRQ�DQG�DGYRFDF\�RI�D�SROLWLFDO�UHVXOW�´�VR�WKDW�WKH�³SROLWLFDO�FRPPLWWHH´�VWDQGDUG��ZKLFK�
UHOLHG�RQ�WKH�GHILQLWLRQ�RI�³H[SHQGLWXUH´��PLJKW�³UHDFK�JURXSV�HQJDJHG�SXUHO\�LQ�LVVXH�
GLVFXVVLRQ�´��,G��DW������

7KH�%XFNOH\�&RXUW�UHVROYHG�WKHVH�FRQFHUQV�E\�LPSRVLQJ�WZR�GLIIHUHQW�OLPLWLQJ�
FRQVWUXFWLRQV���)LUVW��LW�QDUURZHG�WKH�GHILQLWLRQ�RI�³SROLWLFDO�FRPPLWWHH´�WR�HQFRPSDVV�RQO\�
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³RUJDQL]DWLRQV�WKDW�DUH�XQGHU�WKH�FRQWURO�RI�D�FDQGLGDWH�RU�WKH�PDMRU�SXUSRVH�RI�ZKLFK�LV�WKH�
QRPLQDWLRQ�RU�HOHFWLRQ�RI�D�FDQGLGDWH�´��,G���HPSKDVLV�DGGHG����)RU�VXFK�³PDMRU�SXUSRVH´�JURXSV��
WKHUH�ZDV�QR�YDJXHQHVV�FRQFHUQ�DERXW�WKH�VWDWXWRU\�³IRU�WKH�SXUSRVH�RI�LQIOXHQFLQJ´�GHILQLWLRQ�RI�
³H[SHQGLWXUH´�EHFDXVH��WKH�6XSUHPH�&RXUW�KHOG��GLVEXUVHPHQWV�E\�VXFK�JURXSV�³FDQ�EH�DVVXPHG�
WR�IDOO�ZLWKLQ�WKH�FRUH�DUHD�VRXJKW�WR�EH�DGGUHVVHG�E\�&RQJUHVV���7KH\�DUH��E\�GHILQLWLRQ��
FDPSDLJQ�UHODWHG�´��,G����HPSKDVLV�DGGHG����6HFRQG��³ZKHQ�WKH�PDNHU�RI�WKH�H[SHQGLWXUH�LV�QRW�
ZLWKLQ�WKHVH�FDWHJRULHV�>��@�ZKHQ�LW�LV�DQ�LQGLYLGXDO�RWKHU�WKDQ�D�FDQGLGDWH�RU�D�JURXS�RWKHU�WKDQ�D�
µSROLWLFDO�FRPPLWWHH�¶´�WKH�&RXUW�QDUURZO\�FRQVWUXHG�WKH�WHUP�³H[SHQGLWXUH´�WR�UHDFK�³RQO\�IXQGV�
XVHG�IRU�FRPPXQLFDWLRQV�WKDW�H[SUHVVO\�DGYRFDWH�WKH�HOHFWLRQ�RU�GHIHDW�RI�D�FOHDUO\�LGHQWLILHG�
FDQGLGDWH�´��,G��DW������� � 
 ��

7KH�LPSRUWDQFH�RI�WKLV�GLVWLQFWLRQ�LV�WKH�6XSUHPH�&RXUW¶V�UHFRJQLWLRQ�WKDW�WKH�EURDGHU��
VWDWXWRU\�GHILQLWLRQ�RI�³H[SHQGLWXUH´�DV�VSHQGLQJ�³IRU�WKH�SXUSRVH�RI�LQIOXHQFLQJ´�DQ�HOHFWLRQ�LV�
QRW�YDJXH�ZKHQ�DSSOLHG�WR�JURXSV�³WKH�PDMRU�SXUSRVH�RI�ZKLFK�LV�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�D�
FDQGLGDWH�´�EHFDXVH�VSHQGLQJ�E\�VXFK�JURXSV�LV�³E\�GHILQLWLRQ��FDPSDLJQ�UHODWHG�´��,G��DW������
7KH�&RXUW�LPSRVHG�WKH�QDUURZLQJ�JORVV�RI�H[SUHVV�DGYRFDF\�RQ�WKH�WHUP�³H[SHQGLWXUH´�RQO\�ZLWK�
UHJDUG�WR�JURXSV�RWKHU�WKDQ�VXFK�³PDMRU�SXUSRVH´�JURXSV���,G��DW������
� 7KH�6XSUHPH�&RXUW�DIILUPHG�WKLV�DSSURDFK�LQ�0F&RQQHOO���,Q�UHYLHZLQJ�D�%&5$�
UHTXLUHPHQW�WKDW�VWDWH�SDUWLHV�XVH�KDUG�PRQH\�WR�SD\�IRU�D�SXEOLF�FRPPXQLFDWLRQ�WKDW�³SURPRWHV�

�������������������������������������������������� �

��7KH�&RXUW�GHILQHG�H[SUHVV�DGYRFDF\�WR�LQFOXGH�SKUDVHV�VXFK�DV��³YRWH�IRU�´�³YRWH�DJDLQVW�´�³HOHFW�´�
³VXSSRUW�´�³UHMHFW´�RU�³GHIHDW´�D�FOHDUO\�LGHQWLILHG�FDQGLGDWH���,G��DW����Q�������,Q�D�VXEVHTXHQW�FDVH��WKH�
1LQWK�&LUFXLW�VRPHZKDW�H[SDQGHG�WKH�GHILQLWLRQ�RI�H[SUHVV�DGYRFDF\�DOVR�WR�LQFOXGH�VSHHFK�ZKLFK�³ZKHQ�
UHDG�DV�D�ZKROH��DQG�ZLWK�OLPLWHG�UHIHUHQFH�WR�H[WHUQDO�HYHQWV��>LV@�VXVFHSWLEOH�RI�QR�RWKHU�UHDVRQDEOH�
LQWHUSUHWDWLRQ�EXW�DV�DQ�H[KRUWDWLRQ�WR�YRWH�IRU�RU�DJDLQVW�D�VSHFLILF�FDQGLGDWH�´��7KH�PHVVDJH�PXVW�EH�
³XQPLVWDNDEOH�DQG�XQDPELJXRXV��VXJJHVWLYH�RI�RQO\�RQH�SODXVLEOH�PHDQLQJ�´��)(&�Y��)XUJDWFK������)��G�
�����������WK�&LU����������7KH�&RPPLVVLRQ�KDV�FRGLILHG�WKH�VR�FDOOHG�³PDJLF�ZRUGV´�VWDQGDUG�RI�%XFNOH\�
DW����&�)�5�����������D���DQG�WKH�)XUJDWFK�VWDQGDUG�DW���������E����7KH�)XUJDWFK�WHVW�LV�VRPHWLPHV�
UHIHUUHG�WR�DV�WKH�³VXESDUW��E�´�VWDQGDUG��
�
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���

RU�VXSSRUWV´�RU�³DWWDFNV�RU�RSSRVHV´�D�IHGHUDO�FDQGLGDWH����8�6�&�������������$��LLL������L�E������
WKH�&RXUW�UHMHFWHG�D�YDJXHQHVV�FKDOOHQJH�EHFDXVH�WKH�ZRUGV�³FOHDUO\�VHW�IRUWK�WKH�FRQILQHV�ZLWKLQ�
ZKLFK�SRWHQWLDO�SDUW\�VSHDNHUV�PXVW�DFW�LQ�RUGHU�WR�DYRLG�WULJJHULQJ�WKH�SURYLVLRQ�´��0F&RQQHOO��
����8�6��DW�����Q������HPSKDVLV�DGGHG�� � � ��4XRWLQJ�%XFNOH\��WKH�&RXUW�QRWHG�WKDW�³D�JHQHUDO�
UHTXLUHPHQW�WKDW�SROLWLFDO�FRPPLWWHHV�GLVFORVH�WKHLU�H[SHQGLWXUHV�UDLVHG�QR�YDJXHQHVV�SUREOHPV�
EHFDXVH�WKH�WHUP�µSROLWLFDO�FRPPLWWHH¶�µQHHG�RQO\�HQFRPSDVV�RUJDQL]DWLRQV�WKDW�DUH�XQGHU�WKH�
FRQWURO�RI�D�FDQGLGDWH�RU�WKH�PDMRU�SXUSRVH�RI�ZKLFK�LV�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�D�FDQGLGDWH¶�
DQG�WKXV�D�SROLWLFDO�FRPPLWWHH¶V�H[SHQGLWXUHV�µDUH��E\�GHILQLWLRQ��FDPSDLJQ�UHODWHG�¶´��,G���7KXV��
WKH�&RXUW�LQ�0F&RQQHOO�DIILUPHG�WKDW�WKH�H[SUHVV�DGYRFDF\�WHVW�VHW�IRUWK�LQ�%XFNOH\�GRHV�QRW�
DSSO\�WR�JURXSV�ZKRVH�PDMRU�SXUSRVH�LV�WR�LQIOXHQFH�IHGHUDO�HOHFWLRQV�� �

%�� 7KH�6XSSOHPHQWDO�(	-�3RVLWV�D�7HVW�IRU�³3ROLWLFDO�&RPPLWWHH´�
6WDWXV�7KDW�6WDQGV�%XFNOH\�DQG�0F&RQQHOO�RQ�7KHLU�+HDGV��

� 7KH�6XSUHPH�&RXUW¶V�DQDO\VLV�LQ�%XFNOH\�DQG�0F&RQQHOO�QHFHVVDULO\�UHTXLUHV�WKDW�WKH�
ILUVW�VWHS�LQ�GHWHUPLQLQJ�ZKHWKHU�DQ�RUJDQL]DWLRQ�LV�D�SROLWLFDO�FRPPLWWHH�LV�WR�DVVHVV�ZKHWKHU�LW�LV�
D�³PDMRU�SXUSRVH´�RUJDQL]DWLRQ�RU�QRW���7KH�DQVZHU�WR�WKDW�TXHVWLRQ�GHWHUPLQHV�ZKDW�GHILQLWLRQ�
RI�³H[SHQGLWXUH´�WR�XVH��HLWKHU�³IRU�WKH�SXUSRVH�RI�LQIOXHQFLQJ´�RU�³H[SUHVV�DGYRFDF\´���
� %XW�LQ�(	-�,,��WKH�)(&�SURFHHGV�H[DFWO\�EDFNZDUGV���5DWKHU�WKDQ�ILUVW�GHWHUPLQH�WKDW�D�
VHFWLRQ�����JURXS�KDV�PHW�WKH�³PDMRU�SXUSRVH´�SURQJ��DQG��LI�VR��WKHQ�DVVHVV�ZKHWKHU�WKH�JURXS�
KDV�VSHQW��������³IRU�WKH�SXUSRVH�RI�LQIOXHQFLQJ´�D�IHGHUDO�HOHFWLRQ��(	-�,,¶V�H[SODQDWLRQ�RI�ZK\�
WKH�)(&�KDV�QRW�SURPXOJDWHG�D�����UXOH�SRVLWV�WKDW�WKH�)(&�PXVW�ILUVW�GHWHUPLQH�ZKHWKHU�D�
VHFWLRQ�����JURXS�KDV�PDGH�³H[SHQGLWXUHV´�RU�UHFHLYHG�³FRQWULEXWLRQV´�RI�������������)HG��5HJ��
DW����������([��������)RU�WKH�IRUPHU�SXUSRVH��WKH�&RPPLVVLRQ�ORRNV�RQO\�WR�ZKHWKHU�D�JURXS¶V�
H[SHQGLWXUHV�IXQG�H[SUHVV�DGYRFDF\���,G��DW��������8QGHU�WKH�)(&¶V�IDXOW\�OHJDO�DQDO\VLV��LI��DQG�

�������������������������������������������������� � ��7KH�³SURPRWHV��DWWDFNV��VXSSRUWV�RU�RSSRVHV´�WHVW�RI�%&5$�LV�FROORTXLDOO\�NQRZQ�DV�WKH�³3$62´�WHVW��
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RQO\�LI��D�VHFWLRQ�����JURXS�KDV�VSHQW��������RQ�H[SUHVV�DGYRFDF\�H[SHQGLWXUHV�ZLOO�WKH�)(&�
SURFHHG�WR�GHWHUPLQH�ZKHWKHU�WKH�RUJDQL]DWLRQ�KDV�DV�LWV�³PDMRU�SXUSRVH´�WKH�QRPLQDWLRQ�RU�
HOHFWLRQ�RI�D�FDQGLGDWH���,G���,I�D�VHFWLRQ�����JURXS�LV�QRW�IRXQG�WR�KDYH�VSHQW�DW�OHDVW��������RQ�
³H[SUHVV�DGYRFDF\�´�WKH�)(&�QHYHU�UHDFKHV�WKH�TXHVWLRQ�ZKHWKHU�WKH�JURXS�KDV�D�³PDMRU�
SXUSRVH´�WR�LQIOXHQFH�HOHFWLRQV��DQG�WKH�JURXS�ZLOO�QRW�EH�GHHPHG�D�³SROLWLFDO�FRPPLWWHH�´����
� 7KH�)(&¶V�LQWHUSUHWDWLRQ�RI�WKH�)(&$��ZKLFK�XQGHUJLUGV�LWV�UHDVRQV�IRU�QRW�SURPXOJDWLQJ�
D�����UXOH��GLUHFWO\�FRQWUDGLFWV�%XFNOH\�DQG�0F&RQQHOO�DQG�LV�LUUDWLRQDO�DV�DSSOLHG�WR�����JURXSV��
EHFDXVH��DEVHQW�DQ�DSSOLFDEOH�H[FHSWLRQ��VXFK�JURXSV�PHHW�WKH�³PDMRU�SXUSRVH´�WHVW�DQG�DUH�
WKHUHE\�VXEMHFW�WR�WKH�EURDGHU�³IRU�WKH�SXUSRVH�RI�LQIOXHQFLQJ´�GHILQLWLRQ�RI�³H[SHQGLWXUH�´�QRW�
WKH�PRUH�UHVWULFWHG��³H[SUHVV�DGYRFDF\´�WHVW���%\�UHJLVWHULQJ�ZLWK�WKH�,56�DV�D�����JURXS��DQ�
RUJDQL]DWLRQ�LGHQWLILHV�LWVHOI�DV�D�³SROLWLFDO�RUJDQL]DWLRQ´�WKDW�LV�³RUJDQL]HG�DQG�RSHUDWHG�
SULPDULO\�IRU�WKH�SXUSRVH´�RI�DFFHSWLQJ�FRQWULEXWLRQV�RU�PDNLQJ�H[SHQGLWXUHV�IRU�DQ�³H[HPSW�
IXQFWLRQ�´�L�H���IRU�HOHFWRUDO�DFWLYLW\������8�6�&��������H������HPSKDVLV�DGGHG����$V�WKH�*HQHUDO�
&RXQVHO�SUHYLRXVO\�WROG�WKH�&RPPLVVLRQ��VHFWLRQ�����VWDWXV�³LV�LQKHUHQWO\�LQGLFDWLYH´�RI�D�
JURXS¶V�³FKRLFH�WR�HQJDJH�SULQFLSDOO\�LQ�HOHFWRUDO�DFWLYLW\�´��)(&�$JHQGD�'RF���������$�5�������
�([������DW�����

%HFDXVH�VHFWLRQ�����JURXSV�JHQHUDOO\�PHHW�WKH�³PDMRU�SXUSRVH´�WHVW��WKH�UHDVRQLQJ�RI�
%XFNOH\�DQG�0F&RQQHOO�GLFWDWHV�WKDW�WKH�)(&�VKRXOG�QRW�HPSOR\�WKH�H[SUHVV�DGYRFDF\�WHVW�LQ�
GHWHUPLQLQJ�ZKHWKHU�VXFK�JURXSV�KDYH�PDGH�DQ�³H[SHQGLWXUH´�RI��������DQG�WKXV�WULJJHU�
SROLWLFDO�FRPPLWWHH�VWDWXV���7KLV�ZDV�SUHFLVHO\�WKH�FRQFOXVLRQ�RI�WKH�&RPPLVVLRQ¶V�*HQHUDO�
&RXQVHO�ZKR��LQ�KLV�$XJXVW������UHFRPPHQGDWLRQ�WR�WKH�&RPPLVVLRQ��FOHDUO\�VWDWHG�WKDW�D�³IRU�
WKH�SXUSRVH�RI�LQIOXHQFLQJ´�WHVW��QRW�DQ�H[SUHVV�DGYRFDF\�WHVW��VKRXOG�DSSO\�WR�³QDVFHQW�SROLWLFDO�
FRPPLWWHHV´�WKDW�³PHHW�%XFNOH\¶V�µPDMRU�SXUSRVH¶�WHVW´��
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,I�D�)HGHUDO�SROLWLFDO�FRPPLWWHH�±�ZKRVH�PDMRU�SXUSRVH��E\�
GHILQLWLRQ��LV�LQIOXHQFLQJ�HOHFWLRQV�±�SD\V�IRU�D�FRPPXQLFDWLRQ�WKDW�
3$62V�D�FOHDUO\�LGHQWLILHG�)HGHUDO�FDQGLGDWH��WKHQ�LW�LV�ORJLFDO�WR�
FRQFOXGH�WKDW�WKH�SD\PHQWV�IRU�WKDW�FRPPXQLFDWLRQ�ZHUH�PDGH�IRU�
WKH�SXUSRVH�RI�LQIOXHQFLQJ�WKH�HOHFWLRQ�RI�WKDW�FDQGLGDWH��DQG�
WKHUHIRUH�DUH�³H[SHQGLWXUHV�´��,Q�RUGHU�IRU�WKLV�FRQFOXVLRQ�WR�DSSO\�
WR�)HGHUDO�SROLWLFDO�FRPPLWWHHV¶�ILUVW��������RI�H[SHQGLWXUHV��GUDIW�
VHFWLRQ���������ZRXOG�DOVR�DSSO\�WR�QDVFHQW�SROLWLFDO�FRPPLWWHHV��
ZKLFK�DUH�XQUHJLVWHUHG�JURXSV�WKDW�PHHW�%XFNOH\¶V�³PDMRU�
SXUSRVH´�WHVW�DV�LQFRUSRUDWHG�LQWR�GUDIW����&)5�������D�����LL�����

�
)(&�$JHQGD�'RF���������$�5��������([������DW�����HPSKDVLV�DGGHG����7KH�*HQHUDO�&RXQVHO�
FRQVHTXHQWO\�DGRSWHG�WKH�GLVWLQFWLRQ�PDGH�LQ�%XFNOH\��

&RQILQLQJ�WKH�3$62�VWDQGDUG�WR�)HGHUDO�SROLWLFDO�FRPPLWWHHV�DQG�
XQUHJLVWHUHG�JURXSV�ZLWK�WKH�PDMRU�SXUSRVH�RI�QRPLQDWLQJ�RU�
HOHFWLQJ�)HGHUDO�FDQGLGDWHV�ZRXOG�DGGUHVV�FRQFHUQV�DERXW�WKH�
FODULW\�RI�WKH�3$62�VWDQGDUG���������'UDIW�VHFWLRQ���������������
DSSO>LHV@�WKH�VWDQGDUG�WR�ERWK�)HGHUDO�SROLWLFDO�FRPPLWWHHV�DQG�WR�
XQUHJLVWHUHG�RUJDQL]DWLRQV�VR�ORQJ�DV�WKH\�VDWLVI\�WKH�PDMRU�
SXUSRVH�WHVW���,Q�ERWK�FDVHV��WKH�RUJDQL]DWLRQV�±�WKH�UHJLVWHUHG�
SROLWLFDO�FRPPLWWHH�DQG�WKH�JURXS�WKDW�VDWLVILHV�WKH�³PDMRU�
SXUSRVH´�WHVW�SURSRVHG�KHUH�±�DUH�³LQ�WKH�EXVLQHVV´�RI�LQIOXHQFLQJ�
)HGHUDO�HOHFWLRQV�DQG�WKHLU�FRPPXQLFDWLRQV�GHPRQVWUDEO\�KDYH�
WKDW�SXUSRVH�RU�HIIHFW�´���

�
,G��DW��������HPSKDVLV�DGGHG���
�
� 7KH�&RPPLVVLRQ�LQ������KDG�EHIRUH�LW�LOOXVWUDWLRQV�RI�KRZ�WR�FUDIW�D�UXOH�IRU�����
RUJDQL]DWLRQV�JURXQGHG�RQ�D�SURSHU�LQWHUSUHWDWLRQ�RI�WKH�)(&$�DV�FRQVWUXHG�LQ�%XFNOH\�DQG�
0F&RQQHOO���7KH�7RQHU�7KRPDV�SURSRVDO�VWDWHG�WKDW�D�����³SROLWLFDO�RUJDQL]DWLRQ´�ZRXOG�EH�
GHHPHG�WR�PHHW�WKH�³PDMRU�SXUSRVH´�WHVW��XQOHVV�LW�IHOO�LQWR�RQH�RI�VHYHUDO�H[FHSWLRQV�WKDW�
GHPRQVWUDWH�WKH�JURXS�LV�LQYROYHG�VROHO\�LQ�QRQ�IHGHUDO��RU�QRQ�HOHFWRUDO��DFWLYLW\���)(&�$JHQGD�
'RF��������$��$�5��������([������DW����SURSRVHG���������D��������7KH�SURSRVHG�UXOH�WKHQ�GHILQHG�
³H[SHQGLWXUH´�WR�LQFOXGH�DQ\�SXEOLF�FRPPXQLFDWLRQ�E\�D�����JURXS�WKDW�³SURPRWHV��VXSSRUWV��
DWWDFNV�RU�RSSRVHV´�D�IHGHUDO�FDQGLGDWH�RU�SROLWLFDO�SDUW\���,G��DW����SURSRVHG��������������7KXV��
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IRU�SXUSRVHV�RI�WKH�SROLWLFDO�FRPPLWWHH�WHVW��D�3$62�FRPPXQLFDWLRQ�E\�D�VHFWLRQ�����JURXS�
ZRXOG�FRXQW�DV�DQ�³H[SHQGLWXUH�´ � � �
� 7KXV��IRU�JURXSV�WKDW�PHHW�WKH�³PDMRU�SXUSRVH´�WHVW��LQFOXGLQJ�VXFK�����JURXSV��WKH�
³H[SHQGLWXUH´�VWDQGDUG�IRU�SROLWLFDO�FRPPLWWHH�VWDWXV�VKRXOG�EH�D�3$62�WHVW��QRW�DQ�H[SUHVV�
DGYRFDF\�WHVW���7KH�FRQWUDU\�DSSURDFK�LQ�(	-�,,�LV�QRW�RQO\�LQFRQVLVWHQW�ZLWK�%XFNOH\�DQG�
0F&RQQHOO��EXW�DOVR�VHWV�IRUWK�D�FOHDU�SDWK�IRU�����JURXSV�WR�VSHQG�PLOOLRQV�RI�GROODUV�RQ�
FDPSDLJQ�UHODWHG�LVVXHV��\HW�DYRLG��³SROLWLFDO�FRPPLWWHH´�VWDWXV���8QGHU�WKH�)(&¶V�IUDPHZRUN��D�
����JURXS�WKDW�VSHQGV�PLOOLRQV�RI�GROODUV�RQ�DGV�WKDW�SURPRWH�RU�DWWDFN�IHGHUDO�FDQGLGDWHV�ZLOO�
QRW�EH�FRQVLGHUHG�D�³SROLWLFDO�FRPPLWWHH´�VR�ORQJ�DV�LWV�DGV�IDOO�RQH�VWHS�VKRUW�RI�³H[SUHVV�
DGYRFDF\�´��)RU�H[DPSOH��FRQVLGHU�DQ�DGYHUWLVHPHQW�UXQ�WZR�PRQWKV�EHIRUH�DQ�HOHFWLRQ�WKDW�
VWDWHV���³6HQDWRU�;�KDV�YRWHG�IRU�ELOOV�WKDW�ZRXOG�GHVWUR\�$PHULFD¶V�VHFXULW\�IURP�WHUURULVW�
DWWDFNV���&DOO�KLP�WR�WHOO�KLP�WKDW�ZH�QHHG�VRPHRQH�WR�VWDUW�YRWLQJ�IRU�$PHULFD¶V�VHFXULW\��QRW�
DJDLQVW�LW�´��+HUH��WKH�FODVVLF�³VKDP�LVVXH�DG´�DYRLGV�ZRUGV�RI�H[SUHVV�DGYRFDF\���(YHQ�WKRXJK�LW�
PD\�EH�VSRQVRUHG�E\�D�����³SROLWLFDO�RUJDQL]DWLRQ´�ZKLFK�KDV�LGHQWLILHG�LWVHOI�DV�³RUJDQL]HG�DQG�
RSHUDWHG�SULPDULO\´�WR�LQIOXHQFH�WKH�VHOHFWLRQ�RI�DQ�LQGLYLGXDO�WR�SXEOLF�RIILFH��WKH�&RPPLVVLRQ�
ZRXOG�QRW�WUHDW�WKLV�VSHQGLQJ�DV�UHOHYDQW�WR�WKH�JURXS¶V�VWDWXV�DV�D�SROLWLFDO�FRPPLWWHH����HYHQ�LI�
WKH�����JURXS�VSHQGV�WHQV�RI�PLOOLRQV�RI�GROODUV�RQ�VXFK�DGV��DQG�HYHQ�LI�LW�LV�DOO�WKH�JURXS�GRHV���
�������������������������������������������������� � ��7KH�*HQHUDO�&RXQVHO¶V�SURSRVHG�UXOH�UHDFKHG�WKH�VDPH�FRQFOXVLRQ�DV�WKH�7RQHU�7KRPDV�SURSRVDO�E\�D�
GLIIHUHQW�URXWH���,W�ZRXOG�KDYH�ILUVW�PDGH�D�³PDMRU�SXUSRVH´�GHWHUPLQDWLRQ�EDVHG��LQWHU�DOLD��RQ�ZKHWKHU�
PRUH�WKDQ����SHUFHQW�RI�D�JURXS¶V�GLVEXUVHPHQWV�LQ�D�\HDU�ZHUH�IRU�FRQWULEXWLRQV�RU�HOHFWLRQ�UHODWHG�
GLVEXUVHPHQWV���)(&�$JHQGD�'RF���������$�5��������([������DW��������SURSRVHG���������D�����LL�����)RU�
DOO�JURXSV��VXFK�GLVEXUVHPHQWV�ZRXOG�LQFOXGH�FRQWULEXWLRQV��LQGHSHQGHQW�H[SHQGLWXUHV��ZKLFK�UHTXLUH�
H[SUHVV�DGYRFDF\����8�6�&��������������DQG�³HOHFWLRQHHULQJ�FRPPXQLFDWLRQV´��EURDGFDVW�DGV�DLUHG�LQ�WKH�
SHULRG����GD\V�EHIRUH�D�SULPDU\�RU����GD\V�EHIRUH�D�JHQHUDO�HOHFWLRQ����8�6�&��������I��������%XW�WKH�
*HQHUDO�&RXQVHO�SURSRVHG�DQ�³DGGLWLRQDO�UXOH�IRU�����RUJDQL]DWLRQV´�WKDW�ZRXOG�DOVR�KDYH�FRXQWHG�
SD\PHQWV�IRU�DQ\�FRPPXQLFDWLRQV�³WKDW�FOHDUO\�LGHQWLI\�RQH�RU�PRUH�FDQGLGDWHV�IRU�)HGHUDO�RIILFH�´��)(&�
$JHQGD�'RF���������$�5���������([������DW�����SURSRVHG���������D�����LY�����7KH�*HQHUDO�&RXQVHO¶V�
SURSRVDO�DOVR�VSHFLILHG�WKDW�VSHQGLQJ�E\�D�JURXS�³IRU�ZKLFK�WKH�QRPLQDWLRQ�RU�HOHFWLRQ�RI�RQH�RU�PRUH�
)HGHUDO�FDQGLGDWHV�LV�LWV�PDMRU�SXUSRVH´�LV�GHHPHG�DQ�³H[SHQGLWXUH´�LI�WKH�FRPPXQLFDWLRQ�SURPRWHV��
VXSSRUWV��DWWDFNV��RU�RSSRVHV�D�FDQGLGDWH���,G��DW�����SURSRVHG�������������
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%\�FRQWUDVW��ERWK�WKH�7RQHU�7KRPDV�DQG�*HQHUDO�&RXQVHO�SURSRVDOV�ZRXOG�WUHDW�WKLV�DG�DV�DQ�
³H[SHQGLWXUH´�IRU�SROLWLFDO�FRPPLWWHH�SXUSRVHV� � � �� �

&�� 7KH�)(&¶V�'HFLVLRQ�1RW�7R�,VVXH�D�5XOH�)RFXVHG�RQ�����
*URXSV�,V�'HSHQGHQW�2Q�,WV�0LVFRQVWUXFWLRQ�RI�)(&$��

� 7KH�)(&¶V�HUURQHRXV�LQWHUSUHWDWLRQ�RI�WKH�)(&$�LV�DW�WKH�KHDUW�RI�LWV�GHFLVLRQ�QRW�WR�
SURPXOJDWH�D�UXOH�DGGUHVVLQJ�WKH�DSSOLFDELOLW\�RI�)(&$¶V�UHTXLUHPHQWV�IRU�SROLWLFDO�FRPPLWWHHV�
WR�����RUJDQL]DWLRQV���
� 7KH�UHSUHVHQWDWLRQV�D�����JURXS�PDNHV�E\�FKRRVLQJ�WR�UHJLVWHU�ZLWK�WKH�,56�DV�D�
³SROLWLFDO�RUJDQL]DWLRQ´����WKDW�LWV�³SULPDU\�SXUSRVH´�LV�WR�LQIOXHQFH�HOHFWLRQV����DUH�GLUHFWO\�
UHOHYDQW�WR�WKH�³PDMRU�SXUSRVH´�WHVW�IRU�SROLWLFDO�FRPPLWWHH�VWDWXV�XQGHU�WKH�)(&$���7KDW�LV�ZK\��
XQGHU�D�FRUUHFW�LQWHUSUHWDWLRQ�RI�WKH�VWDWXWH��D�����UXOH�WKDW�UHFRJQL]HV�WKLV�IDFW����DV�WKH�7KRPDV�
7RQHU�DQG�*HQHUDO�&RXQVHO�SURSRVDOV�HIIHFWLYHO\�GLG����ZRXOG�VLJQLILFDQWO\�GHWHU�YLRODWLRQV�DQG�
IDFLOLWDWH�HQIRUFHPHQW���%XW�WKH�)(&¶V�LQWHUSUHWDWLYH�VOHLJKW�RI�KDQG��L�H���LWV�PLVFRQVWUXFWLRQ�RI�
WKH�)(&$��PDUJLQDOL]HV��LI�QRW�HOLPLQDWHV��WKH�UHOHYDQFH�RI�WKH�PDMRU�SXUSRVH�WHVW���$V�VKRZQ�LQ�
WKH�UHFHQW�FRQFLOLDWLRQ�DJUHHPHQWV��WKH�)(&�UHOLHV�RQ�WKH�YHU\�VDPH�DFWLYLWLHV�XVHG�WR�HVWDEOLVK�
³H[SHQGLWXUHV´�DQG�³FRQWULEXWLRQV´��RQH�SURQJ�RI�WKH�SROLWLFDO�FRPPLWWHH�WHVW��WR�VXSSRUW�LWV�

�������������������������������������������������� � ��(	-�,,�DUJXHV�WKDW�WKH�&RPPLVVLRQ�GRHV�QRW�DSSO\�RQO\�D�³PDJLF�ZRUGV´�GHILQLWLRQ�RI�H[SUHVV�
DGYRFDF\��EXW�DOVR�WKH�VRPHZKDW�EURDGHU�GHILQLWLRQ�XQGHU�LWV�VXESDUW��E��UXOH��VHH�Q������VXSUD��WKDW�
LQFOXGHV�DGV�ZKLFK�KDYH�DQ�³HOHFWRUDO�SRUWLRQ´�WKDW�LV�³µXQPLVWDNDEOH��XQDPELJXRXV��DQG�VXJJHVWLYH�RI�
RQO\�RQH�PHDQLQJ¶�DQG�DERXW�ZKLFK�µUHDVRQDEOH�PLQGV�FRXOG�QRW�GLIIHU�DV�WR�ZKHWKHU�LW�HQFRXUDJHV�
DFWLRQV�WR�HOHFW�RU�GHIHDW¶�D�FDQGLGDWH��������´��(	-�,,�DW�������([�������FLWLQJ����&�)�5�����������E�����7KLV�
GHILQLWLRQ��DOWKRXJK�EURDGHU�WKDQ�D�EDUH�³PDJLF�ZRUGV´�WHVW��LV�VWLOO�D�YHU\�QDUURZ�VWDQGDUG��DQG�
FRQVLGHUDEO\�QDUURZHU�WKDQ�D�3$62�VWDQGDUG���,W�LV�HDV\�WR�LPDJLQH�DGYHUWLVHPHQWV��VXFK�DV�WKH�H[DPSOH��
ZKLFK�DWWDFN�D�FDQGLGDWH�EXW�ZKLFK�GR�QRW�³HQFRXUDJH�DFWLRQV´�WR�GHIHDW�WKH�FDQGLGDWH�RU�ZKLFK�GR�LQ�WH[W�
QRW�KDYH�DQ�³HOHFWRUDO�SRUWLRQ´��PXFK�OHVV�RQH�WKDW�LV�³XQPLVWDNDEOH´�DQG�³XQDPELJXRXV´���DQG�WKXV�
ZRXOG�QRW�FRQVWLWXWH�VXESDUW��E��H[SUHVV�DGYRFDF\����
� 0RUHRYHU��DOWKRXJK�WKLV�VXESDUW��E��GHILQLWLRQ�RI�³H[SHQGLWXUH´�ZDV�SURPXOJDWHG�RYHU����\HDUV�
DJR��LW�KDV�UDUHO\��LI�HYHU��EHHQ�DSSOLHG�E\�WKH�&RPPLVVLRQ�XQWLO�WKH�UHFHQW�URXQG�RI�HQIRUFHPHQW�
GHFLVLRQV���)XUWKHU��WKLV�GHILQLWLRQ�KDV�EHHQ�VWUXFN�GRZQ�E\�WZR�&LUFXLWV���6HH�9LUJLQLD�6RFLHW\�IRU�+XPDQ�
/LIH�Y��)(&������)��G������������WK�&LU���������0DLQH�5LJKW�WR�/LIH�&RPP���,QF��Y��)(&�����)��G����VW�
&LU����������*LYHQ�WKDW��LW�LV�IDU�IURP�FOHDU�WKDW�WKH�)(&�ZLOO��RU�HYHQ�FDQ��FRQWLQXH�WR�UHO\�RQ�WKLV�WHVW��DW�
OHDVW�LQ�WKH�WZR�&LUFXLWV�LQ�ZKLFK�LW�KDV�EHHQ�LQYDOLGDWHG��
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ILQGLQJ�RI�³PDMRU�SXUSRVH´��WKH�RWKHU�SURQJ�RI�WKH�WHVW����%\�HIIHFWLYHO\�FROODSVLQJ�WKH�WZR�
GHWHUPLQDWLRQV�LQWR�RQH��(	-�,,¶V�IUDPHZRUN�PDNHV�WKH�³PDMRU�SXUSRVH´�LQTXLU\�D�KROORZ�VKHOO���
%XW�LI�WKH�VWDWXWH�LV�LQWHUSUHWHG�FRUUHFWO\��ZLWK�WKH�PDMRU�SXUSRVH�DQDO\VLV�FRPLQJ�ILUVW��QRW�ODVW��
WKH�UHOHYDQFH�RI�D�JURXS¶V�����VWDWXV�WR�LWV�³PDMRU�SXUSRVH´�LV�SODLQ��DQG�WKH�LUUDWLRQDOLW\�RI�WKH�
&RPPLVVLRQ¶V�³QR�UXOH´�SRVLWLRQ�EHFRPHV�PDQLIHVW����
� 7KH�)(&�FDQQRW�SHUVXDVLYHO\�GHQ\�ZKDW�LWV�*HQHUDO�&RXQVHO�DGPLWWHG�LQ��������³DQ�
RUJDQL]DWLRQ¶V�GHFLVLRQ�WR�DYDLO�LWVHOI�RI�����VWDWXV�LV�LQKHUHQWO\�LQGLFDWLYH�RI�LWV�FKRLFH�
SULQFLSDOO\�WR�HQJDJH�LQ�HOHFWRUDO�DFWLYLW\�´��)(&�$JHQGD�'RF���������$�5��������([������DW����
�HPSKDVLV�DGGHG����$V�WKH�)(&¶V�PLVFRQVWUXFWLRQ�RI�WKH�)(&$�LV�WKH�YHU\�EDVLV�IRU�(	-�,,��LWV�
GHFLVLRQ�QRW�WR�SURPXOJDWH�D�UXOH�GLUHFWHG�WR�����JURXSV�LV�ERWK�DUELWUDU\�DQG�FDSULFLRXV�DQG�
FRQWUDU\�WR�ODZ���
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